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PROCEEDI NGS
[8:40 a. m]

CAMERON: I'mglad to see that nost people cane back. |
reali ze that people have schedul es where they m ght have to
| eave early or |leave at certain tines today and before, |1'd
give you at |east a suggestion of where | think we m ght want
to go this norning.

W have a new participant with us. Wy don't you
I ntroduce yourself to us?

LASHWAY: Good norning. M nane is Dave Lashway. |'m
here on behal f of the National M ning Association. Tony
Thonpson was unable to nmake it. Katie Sweeney, also fromthe
Nati onal M ning Association, is probably going to join us at
sone point, as well.

CAMERON:  Thanks a | ot, Dave. Yesterday, we spent a | ot
of tinme discussing sone overall perspectives on the hearing
process, as well as the objectives of the hearing process, and
| did do arewite of the objective, draft objective statenent
that we were | ooking at yesterday, and | woul d suggest that
when we start off our discussion this norning, we spend a

little time discussing that.
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And we al so began to identify sone problens or concerns
t hat people have wth the existing hearing process and there’s
al so a handout you have on that.

| tried to put themin an order that | thought woul d be
nost productive for discussion this norning and we’ll go over
this when we get to that part of the agenda.

And | guess | would suggest that we go first to a
di scussion of the objective statenent and then start going
t hrough the probl ens and when we get to each of those
problens, let’s just have a full discussion on that in terns
of whether people think that it’s a problem what the various
facets of the problemare and what sone potential solutions
are, and we’' |l work through that way.

And in terns of a wap-up, there nmay be suggestions for
future process suggestions on this rul emaking. For exanple,
Steve Kohn, who can’t be here this norning, called and
suggested that he thought that before a proposed rule is
publ i shed, but after it’s drafted, that it m ght be beneficial
to get this group back together again to discuss that, and
"1l just |leave that there for the nonent and we can think

about whether there’'s any other process types of suggestions
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i ke that for the NRC

MURPHY: Does that presuppose that a proposed rule wll
be publi shed?

CAMERON: No. |If there is a proposed rule drafted, that
woul d be a suggestion. And | can assure you that we’re going
to have a break at 10:00 today, and | won’'t say anything nore
than that, but at 10:00, we’'re going to take a break, and
we'll try to finish up around 12: 15 today. | just thank all
of you for being here.

Before we go to the objectives statenent, does anybody
have anything that they want to add before we get started on
objectives in terns of what we’re going to do today?

ZAMEK: | have a question.

CAMERON:  Sure. Go ahead.

ZAMEK: My question is whether you had input fromthe
Conm ssi oners during the night.

CAMERON: At 3:30 this norning. No. On that point,
will ask Joe if he wants to add any -- Joe Gay if he wants to
add anything to this.

MR. GRAY: Probably not.

CAMERON:  But probably not. W were joined by sone of
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the |l egal assistants fromthe Comm ssion offices yesterday and
we are going to raise the issue of concern fromyesterday and
Tony suggested that, for exanple, we get a clarification on
the SRM That issue will be raised informally wth the
Conm ssi on.

Joe, are you going to --

MR GRAY: Wth the Conm ssion offices.

CAMERON:  Wth the Conm ssion offices.

MR. GRAY: It probably will be tonorrow before | can get
to them but there will be a neeting at which I wll indicate
t he concerns and what sone of the views are with regard to the
SRM and what it seens to portend.

CAMERON:  And | am going to nake, at the break, copies of
the SRM Most of you have it, but also | wanted to nmake a

copy of the voting record that is available, the individual

Conm ssion votes, and I’'Il bring that down after the break.
Jill, anything el se on that?
ZAMEK: | just feel like we're working in the dark in

terns of what they' re looking for fromus. So | was hoping
for sonme clarification on that.

CAMERON: | think that the material that is being
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devel oped and conversation around the table is going to be,
fromthe indications |I’ve had fromthe Conmm ssion | egal
assistants, that the information is going to be very hel pful
for their deliberations.

Ckay. Let’'s introduce -- is this Katie?

SWEENEY: Yes. |I'msorry, I'’mlosing ny voice.

CAMERON: And you haven't even begun the di scussion

SWEENEY: That’s why Dave had to be here with ne. Katie
Sweeney, National M ning Association.

CAMERON:  Thanks, Katie. Let’'s go to the handout, the
redraft, so to speak, of the objective in the NRC hearing
process. Just to -- before we discuss it, just to tell you
what this neans, if it’s confusing, is if you ook at -- the
obj ective of the NRC hearing process is to provide a fair, and
then there is an addition, and neani ngful opportunity for
i nterested nenbers of the public.

There is a substitution for interested nmenbers of the
public, substitute any person whose interest nmay be affected
by the proceeding, and that’s the | anguage fromthe statute.

And then we go to Ray’s and we have an addition there,

and effectively pursue well defined issues that are within the
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scope of review and for the NRCto efficiently, and there is
an addition, objectively and independently reach |legally and
technically supportable, was the original, and there is a
substitute there, sound substantive concl usions.

For those of you who were here yesterday, | think you
recogni ze the di scussion behind all of those particul ar
poi nt s.

What isn't reflected here is we did have a discussion on
what’'s the purpose of the hearing process. Resolve disputes
was suggested, educate the public, informthe staff, and we
al so had sone di scussions around public confidence, public
acceptance, and al so public perception

So let’s go to the first phrase, to provide a fair and
nmeani ngful, et cetera, et cetera, opportunity. Does anybody
have any conments on that? Bob?

BACKUS: First of all --

CAMERON:  And speak into the mc, Bob, for everybody in
t he back.

BACKUS: W all get trained on this. | do think there
coul d be confusion between objective and purpose and | --

before we even get to the first phrase, | would rather
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describe this as just saying the NRC hearing process shoul d,
because | think we did discuss purposes and these are really
not the purposes.

The purposes were dispute resolution and, at |east for
sone of us, additional purposes, such as neani ngful public
participation and so forth.

So | would not want to ever use this, think that we have
defined this as the purpose, and | think there could be
confusi on when you say objective as being the sane as purpose.

CAMERON: Wl |, you can get wapped up in the
anbiguities, the differences between objectives, purposes,
out cones.

Anybody have any problemw th Bob’s suggestion? ElIlen?

G NSBERG This is just a suggestion, but I was thinking
that one of the things we tal ked about yesterday and there
seened to be sone agreenent around the table is that a very
| mportant aspect of this is to reach a sound, legally sound
and technically sound decision, and | wonder, if we flipped
it, if it mght be clearer by saying that the NRC hearing
process should, and |I’mnot providing the exact words, but the

concept woul d be should generate a sound record on which a
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| egal |y and technically sound decision can be nmade through
providing a fair and yada yada yada.

That sort of change in enphasis.

CAMERON: And yada yada yada, that’'s --

G NSBERG That's the first part of that.

CAMERON:  I'msorry. | just was checking on the spelling
of that. Let nme just check in and see if anybody has any
probl ens wth Bob’s suggestion, which is to get out of the
definitional quagmre by just saying the NRC hearing process
shoul d.

Ckay. Now, Ellen, your suggestion is to start off
basically with the generating the record, so that -- in other
words, take the |ast phrase about efficiently, objectively,

i ndependently arriving at a sound decision and start off with
t hat .

G NSBERG Yes. Wiatever words we use, and |’ m not
necessarily wedded to these as opposed to sone of the other
wor ds we bandi ed about yesterday, but to provide the initial
concept as being that this is to get to the right decision, to
use Tony’s words.

| think that if you start off that way and then you say -
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- and you're going to provide the first part, which is a fair
and neani ngful opportunity for interested persons to
participate, | think that that mght really nore crisply cover
t he purpose.

CAMERON:  Fine. Anybody have any problemw th
essentially putting that, reorienting the enphasis here?

Tony?

ROSMAN. Only in this sense. | think that the first
part of that phrase, which is fine if it’s at the end of the
statenent, shouldn’t be at the beginning of the statenent, the
NRC to efficiently or, for that matter, objectively and
| ndependently. | think that enphasizes the wong thing.

If | understand El |l en’s suggestion, she wants to start,
and | don't have any problemw th that, with the idea of
getting to the right result is the first inportant thing.

So | would put, if we go with Bob's idea, the purpose of
the NRC -- or the hearing -- the NRC hearing process should
reach legally and technically -- I’mnot sure whether sound is
the right word, but whatever it is, sonething other than
supportabl e, substantive decisions and then | assune the

connecting phrase is “by” and then go to the other clauses.
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But I would put the efficiently, objectively and
I ndependent|ly sonmewhere in the body of those next two cl auses,
not as the lead-off after the purpose is.

CAMERON:  El | en?

G NSBERG Tony, yes, | agree with that. That was ny
intent, to get to the right answer as the first enphasis,
first part of the enphasis.

The other thing is, we tal ked yesterday and | think you
may have conme up with this language, | wote it down, sonebody
-- or Joe Gay nmay have said this, to generate a sound record
on which a legally and technically sound, or whatever word we
choose to use, decision can be nade.

| think there’s a benefit in including that, because what
that tal ks about is sort of a broader part of the process.

But | throw that out for consideration, to talk about
generating a sound record.

CAMERON:  Ckay. Co ahead, Tony.

ROSMAN. |I'msorry. Al | wanted to say is | don't know
how nuch tine you want to spend on playing with words. |
don't like this word sound, because --

CAMERON: | think that’s an inportant word probably to
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talk about. We'll spend a little bit of tinme on that.

RO SMAN: | just want us to bl ow past that.

CAMERON:  And | just want to nake sure that | understand,
before we go to Larry’s, what Ellen’s point was.

| s there sonething that needs to be added in here or is
it in here already?

G NSBERG Al | was suggesting is the concept of
generating a record is not in the current paper in front of us
and yesterday it was made, | think Joe nade the suggestion and
| was just posing it as a possible additional concept to be
included in this.

CAMERON:  Generating a certain type of record. Do you
want to put sonme nodifiers on that? Is that what | heard you
say, too?

GNSBERG | think I'll just nmake this comment and then
we can go by it. The idea was to generate a record on which a
technically and | egally sound decision could be nade, and |
t hough that covered a lot of interests.

CAMERON:  Ckay. QGeat.

G NSBERG That’s why | was suggesting it.

CAMERON: Al right. | got that. Larry?
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CHANDLER: My variation on the theme is sort of what
started the preanble, taking sone of Bob’'s thoughts into m nd,
start off by saying in order to devel op an adequate record
upon which a legally and technically sound decision can be
reached, the NRC hearing process should provide, and then go
t hrough the other, start off with that, capture, | think, sone
of what Ellen was just discussing.

CAMERON: Do you want to repeat that? Ellen |Iooks --

G NSBERG  Puzzl ed.

CAMERON:  -- like she didn't --

CHANDLER: | would start off the whole concept by saying
in order to devel op an adequate record upon which a legally
and technically sound deci sion can be reached, be nade, the
NRC hearing process should, then you capture the remaining
words, provide a fair, and et cetera, et cetera.

CAMERON:  Jeff is reaching for his card.

LUBBERS: Just a phrase. How about l|egally and
scientifically correct decisions?

CAMERON:  Tony, does that help you in terns of the sound?

RO SMAN:  Yes. That's better, |I think that’'s a | ot

better than sound. It doesn't |eave any anbi guity about what
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this is supposed to be.

CHANDLER: |I'’msorry. Wich word?

CAMERON:  Legally and scientifically correct.

CHANDLER: |I’mnot sure scientifically could work.

CAMERON: Speak into the mc, please, Larry.

CHANDLER: | just thought scientifically -- we tal ked
about good sci ence yesterday and technical could have a --
scientists and the engineers tend to --

CAMERON: Right. |Is that indeed -- we’re on the science
versus engi neering question here, a Paul points out.

CHANDLER: There are lots of fol ks who woul dn’t
necessarily consider thenselves to be scientists.

CAMERON:  And that technical is a better word.

CHANDLER: Technical | tend to think of in a broader way.

CAMERON:  Let ne just check in with Tony here.
Substituting the word correct for sound.

ROSMAN. | think I would agree with that.

CAMERON: Better?

RO SMAN.  But I'’mnot sure | agree with Larry’s --
think technical -- it’'s different than scientific and | agree

there is this dispute between scientists and engi neers, but it
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seens to ne that, if necessary, if that really is -- if there
Is sone history to it, that nmaybe both phrases shoul d be
there, because if it’s technically correct and scientifically
wong, it wouldn’'t be the decision the Conm ssion wants to
reach, and, conversely, if it’s scientifically correct and
technically wong, it wouldn’t be what the Comm ssion wants to
reach either.

So if there really is sone substantive difference between
those two words, then | think naybe they both have to be
t here.

CAMERON: Let’s go to Larry, and speak into the mc,
Larry, and then we’ll go to Ellen

CHANDLER: The distinction I'mtrying to create, and we
coul d be spending nore tine than needed on this, but the
distinction I’mtrying to recognize is there are nmany issues
whi ch are not what | would think of as scientific issues.

In the license transfer area, for exanple, there are
nunerous issues related to corporate rel ationships, control
over corporate entities, which tend to be nore of an economc
or business nature, that | wouldn’t necessarily consider to be

scientific issues.
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They may be issues of foreign control, which | woul dn’t
consider to be scientific issues. So the terml|’ m |l ooking
for, and | don't know if technical is the better one, is
sonmething that would -- it captures the substantive.

Now, maybe the word -- substituting the word substantive
for technically, just say legally and substantively, and ny
preference woul d be the word sound deci si on.

CAMERON: So I'll do a reprise on this in a mnute on
what these variations are. Let’'s hear fromEllen, and then
Susan, and then see where we are. Ellen?

G NSBERG Thanks. Wth respect to sound versus correct,
| have a naggi ng concern about correct, because correct
inplies or at least | infer, when you hear the word correct,
that there is only one answer and when you have a plaintiff
and you have a defendant in any civil case, ny guess is that
the losing party views it as an incorrect decision.

And | really worry about, in this context, using the word
correct as opposed to sound or supportable. And, again, I'm
not wedded to either of those words, but sonething that
captures the concept that there are certain i ssues where we

may not agree on correctness of the decision.
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| don't know, | don't have at ny fingertips a word to
substitute for it that mght satisfy everybody, but | do want
to express a concern about the word correct.

CAMERON: Ckay. Thank you. Susan?

H ATT: | want to address sone of what | think are
appropriate qualifiers for generating a blank record. You
mght fill in that blank with a full record, a conplete
record, and a bal anced record.

CAMERON:  So you woul d have full and bal anced as a
substitute for adequate or --

H ATT: Yes. | would prefer substituting that for
adequat e.

CAMERON:  Let ne just try to sumthis up for people.
Again, | think it’s worthwhile to try to work on this, but
don't think that we need to kill ourselves over it either.

| think we have three issues up here. W started out
wi th supportable. W’ ve gone to sound. |[Is sound better than
correct? |Is there another word to use there? Second issue,
this technically, scientifically, versus substantive, the use
of the word substantive, which covers -- which would cover any

of the types of issues in any hearing that could cone up, |
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think is Larry’s point.
And Susan’s point that it should be a full and bal anced

record, as opposed to an adequate record.

Tony, did you want to say sonething now? Then we'll go
to Jay.

ROSMAN, | think Ellen’s point put her finger on an
i nportant issue, if you will, and probably, | nean, the real
answer to this would be a -- if we cane up with sonething |like

this, what woul d happen to it.

| f the Conm ssioners adopted it and put it into the
preanbl e to sonething or whatever, what |anguage woul d be used
by general counsel in that statenent to describe what it
means.

Ellen and I, | think, have a sonewhat different view of
what we think the role of those words, correct versus sound,
are supposed to nean.

M/ idea is that what it’s supposed to nean is that the
Conm ssion has, as its goal, getting correct answers and that
there are correct answers and the fact that there is a | osing
party doesn't nean that just because they still believe they

were correct, their answer is correct.



10

11

12

13

14

15

16

17

18

19

20

21

19

Ellen’s point is to enphasize the process part of it,
which is that we're trying to have a process which w |
produce, anong possibly correct answers, the one that the
Commi ssi on has chosen that will stand up legally in court and
stand up in other ways.

| think that’s a not insignificant difference. | really
I nt ended yesterday, when | suggested that we not use
supportable, but we go to sone other word, that the purpose of
this part of the phrase would be a statenent by the
Conmmi ssion, assumng it eventually got to that point, of a
policy that this agency has as its goal, getting correct
deci sions, whether the word is correct or whatever word you
want to use for it, not that it has as its goal providing a
fair forumfor people to have a fight and when the gane is
over, they' ||l declare a wnner and the losers will go hone and
say we'l|l play again next week.

That’'s a different thing. So | think Ellen and |I are
tal ki ng about sonething slightly different as to what the
pur pose of this phrase is.

CAMERON:  Let’s check in with Ellen on that. Wat do you

t hi nk about what Tony just said?
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G NSBERG | don't think I disagree with you that we are
| ooki ng for the best decision that you can reach given the
record in front of you. W are |looking for protection of the
public health and safety. That is every -- what | heard
yesterday and what | think still stands is that that is
everybody’ s goal .

The question is when you say correct, is there only one
correct decision, and | guess | have ny doubts about nmany of
t hese deci sions having only one correct answer.

| am very concerned, not can you add one and one and cone
up with two, yes, that is quantifiable, you can cone up with a
very specific and correct answer there. There are a whole
host of issues that may not |end thenselves to that kind of
guantifiable or specific response.

| think correct is msleading in terns of the objective.

The other thing is, yesterday, there was a comment nade
about or several comments nmade about zero risk. The court has
al ready tal ked about zero risk. W can't inpose now, unless
the Comm ssion decides to go in this direction, a zero risk
standard where the court has said that’s not what adequate

protection nmeans. That’s not the definition in the Atomc
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Energy Act and in the NRC regul ati ons.

| think that plays into this. | just wanted to nake that
poi nt, because | didn't have a chance to do it yesterday.

CAMERON: Let’s hear from Al an before we go over to Jay.
| don't think that Tony was suggesting that the word sound or
the word correct would nean zero risk, but "Il --

RO SMAN:  That’s correct.

CAMERON: Al right. Al an?

HEI FETZ: | found Larry’'s fornmulation to be one that was
very understandable to nme and clear. |’ mconcerned about this
word correct because | don't think it falls within ny
under st andi ng of what scientific nmethod is.

There isn’t any correct scientific nethod. There' s a
theory that is acceptable and it stays acceptable until you
can denonstrate that it’'s no | onger acceptable, but there may
be a paradigmshift. So | don't now any scientist that would
say you could cone to a correct decision and I would hesitate
to have to nmake any decision on the record and say that it is
t he correct deci sion.

As Ellen points out, half the people who read ny

decisions think I’ma genius and the other half think I’man
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idiot. So be it.

The only other question | had is | understand Susan’s
concern about the record, but I’mnot sure | understand what |
woul d consider to be a, quote, balanced record. Again, that
seens to be -- which balance may be in the eyes of the
behol der, but as sonebody who is presiding over a proceedi ng,
|’mnot sure | could satisfy nyself that sonething is
necessarily bal anced or shoul d be bal anced.

Sonetines the weight of evidence is trenendously on one
side or the other. That's not a bal anced record, but | can
reach a correct result as long as it’s an adequate record; in
ot her words, there is enough evidence in there for ne
reasonably to reach a decision

CAMERON:  But not necessarily a correct result.

HEI FETZ: Not necessarily a correct result, but go on the
t heory that sel dom wong, but never in doubt.

CAMERON: Right. |Is that on the NRC flag? Ml?

MURPHY: | personally don't -- | nmean, | don't read the
word correct as being limted to one decision. | think -- 1
nmean, | sort of prefer, |ike Tony, prefer the use of the word

correct versus sound for the reasons | think he expressed,
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that that ought to be the goal of any agency such as the NRC
the goal of their adjudicative processes ought to be to reach
correct decisions.

And in lots of cases, there are nore than one correct
deci sion, but the goal ought to be, to phrase it differently,
| think, the goal ought to be to avoid incorrect or wong
decisions. And | don't know how | ong we need to beat these
two words, but | prefer the use of the word correct, as Tony
does, and | don't read that to be limted, tolimt the NRCto
one single decision in any given |icensing proceedi ng.

CAMERON: | think you can understand, | guess, the point
that Al an and Al an have nade.

MURPHY:  Sure.

CAVERON:  In the use of that term Let’'s take two nore
comments on this and this will all be grist for the mll for
the Ofice of General Counsel. Susan, did you want to respond
to Alan’s point about full and bal anced?

H ATT: Yes. | wanted to clarify, where | was getting at
with the idea of balance is that what is typically done in
practice is when you have a poorly funded intervenor, the

record is not bal anced, is decidedly unbal anced on one side,
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where the weight of the dollars is on behalf of staff and the
appl i cant.

| guess what | was getting at is could you try to,
per haps through intervenor funding or sone other neans, inject
nore fairness into the process so that you don't have this
one-sided record that will inevitably | ead to one concl usion.

CAMERON:  So perhaps the concern there mght nore fully
addressed by what fair includes, and that’s your concern.

H ATT: R ght. And | think maybe having full and
conpl ete, maybe that’s a better termthan bal anced, but that’s
what | was getting at, is frequently when you have such a vast
disparity of resources brought to the proceedi ng by the
parties, is you don’t have a bal ance, you don't have a full
and conplete record, that woul d have been there had there been
a level playing field anong the parti es.

CAMERON: We're going to get to that substantive issue
today. Let’s go to George, Jay, and the rest of you, and
finish this up. GCeorge?

EDGAR. |'d favor, if we’'re going to draw sone
di stinction between a process-based purpose or objective and a

resul t - based objective, | really have trouble with the notion
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that the adjudicatory process is one that creates precise
resul ts.

It never has. It’s always been a way of approximting an
answer. W have a systemwhere we’'ll generate a record, we
w |l have a set of standards for a decision, which are really
not precise standards, reasonable assurance, adequate safety,
and in the end, a court is going to ook at this record and
say was it supported by substantial evidence.

| think we're trying to inpose and freight too nuch in
the process by a statenment that would use a termlike correct.
| think it’s alittle too absolute and it doesn't reflect the
realities of the existing process.

CAMERON:  Thank you. And you’re weighing in on obviously
the side of not using the termcorrect.

EDGAR. Look at how this process has been invented. Wy
are you trying to rewite the standard?

CAMERON: | think -- and Tony, correct nme if I’mwong on
this, but your point is that the decision should be one that
fulfills the Comm ssion’s nmandate to protect public health and
safety, because.

RO SMAN. R ght.
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CAMERON: | nean, that’s the underlying concern.

RO SMAN. That’'s right. To say correct doesn't nean a
correct or the correct. It just neans correct. That’'s nunber
one.

Nunber two, it doesn't attenpt to change the standard.

If it’'s adequate for the Commssion to |icense a plant, if
there is reasonabl e assurance, then all this nmean is that its
decision that there is reasonabl e assurance is correct and not
-- sothereis nointent to use the phrase to try to bootstrap
some new standard, but to sinply say what the standard is, the
Conm ssion’ s decision on that standard, they should have -- |
nean, it alnost, it seens to ne, that it’s a little surprising
anybody woul d argue with it, although I'’moften surprised that
peopl e argue with positions that | take.

This one seens to be nore worthy of being enbraced than

nost. It’'s that they want to nake correct decisions and sound
Is just kind of -- | don't know -- it’'s just kind of nealy-
mouth word. Correct is pretty clear. It neans, yeah, we are
right.

Now, sone court mght tell them no, you re wong, and

events mght prove themwong, but the goal is we want to have



10

11

12

13

14

15

16

17

18

19

20

21

27

a correct decision and to take away any suggestion that the
decision is okay as |long as we had a good process and the fact
that it’s correct or not doesn't matter would be really a bad
t hi ng.

CAMERON: M ke, you, | think, wanted to anplify on what
Tony just said, right?

McGARRY: | do. | think Tony’s coments have clarified a
statenment | was going to nake before, because it seened |ike,
as CGeorge pointed out, we're noving into a direction of maybe
creating a new standard for judicial review But as Ellen
said, we all want the right decision.

So if this statenent sonehow is going to work its way
into a statenent of considerations, if thereis a rule, |
woul dn’t object to the word correct as long as it is defined
as you have laid it out, Tony.

| think George’s position should be recognized in a
statenent of considerations that the Conm ssion is not about
establishing a new standard for judicial review, that this
test of substantial evidence is to support the decision, but
it is the objective of the Comm ssion to reach the correct and

right decision in this context.



10

11

12

13

14

15

16

17

18

19

20

21

28

CAMERON: Ckay. W're just going to take the cards that
are up and then we’re going to nove on. Let’s go -- is it
going to be Dave or is it Katie? Dave, all right.

LASHWAY: Not beating a dead horse, but there is a |l ot of
baggage, | think we would agree with you on that point, but
there is a |lot of baggage with the word sound. At PA, for
exanpl e, sound science is being debated thoroughly in the GVO
context and let’s be sure that if we don't want to anend or
alter the judicial standard here, sound science may not be the
termwe want to choose.

CAMERON:  Thank you. That’'s useful for us to | ook at.

Jim and then let’s go to Larry for last coment. Jinf

RICCIQO After listening to Ellen, | understand why the
i ndustry wants to nove towards risk-based regul ation. There
Is a standard and the standard should be net. W had a
determnistic standard for regulation within the industry, and
| just wanted to point out the irony that we're 45 years into
t he process and we’re deciding what constitutes a legitimte
heari ng.

This rem nds ne of the nmeeting we had a coupl e weeks ago

where the agency and the industry are sitting around trying to
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determ ne what is the design basis. You guys are 45 years
into the process. You figure you'd have it down by now.

| also get the feeling that |'msitting around witing
t he statenent of considerations for a rule which | oppose, and
| fail to see how re-working this |anguage is going to nmake it
any nore palatable to ne that you' re going to renpbve ny rights
to cross exam nation and di scovery.

And | base that upon the SRM | also base it upon the
vote sheets that cane down fromthe different Conm ssioners,
and while |I think it’s beneficial to banter around words of
| egalese, | think it’s nore inportant that we address what’s
on the table. And hopefully we can get there before |’ ve got
to | eave.

CAMERON:  And that’s where we’re going, although I think
t hat people m ght disagree with sone of your
characterizations.

RICCCO |I'msure they wll

CAVERON:  But | don't think that we're -- the intent here
is not to be drafting the statenent of consideration. The
relatively, | think, sinple idea was expressed by Ellen

yesterday that we need sone sort of a -- and as the NRC
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pointed out in a paper, that there needs to be sone foundation
for what cones out of this revision and that it would be
useful to refer back to certain objectives in trying to do

t hat .

Larry, you want to wap this up? Then we’'re going to go
into the first problemwe identified yesterday.

CHANDLER: 1’1l try to be real brief. Susan had
suggested the addition of the word conplete into the process
and | have a concern about that, and especially with that word
in the context of sonme coments that Tony then nade.

The conpl eteness of the -- the hearing process is just
that. It is a process. It provides a forum by which the
partici pants have an opportunity to rai se i ssues and have
t hose i ssues adjudicated. W tal ked about that yesterday and
| think George had raised a concern about what the objective
Is; is it dispute resolution or sonething el se.

The conpl eteness of the record is a function of what the
parties offer, but also it’s sonmething that may be controlled
by the tribunal, by the presiding officer, by the board,
whoever is presiding in a given case.

In other words, a party may have what it believes to be
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nore evidence to offer and that evidence may be excl uded by
the tribunal because it may be cunul ative or for lots of
reasons.

So the term conpl eteness could inply sone subjective
notion that I don't think the Conm ssion may want to subscri be
to. It certainly needs to be an adequate record, it needs to
be a substantial record, in order to support a decision that’s
made.

| was a proponent of the word sound, | still believe it’s
a good one in the context, but |I’m concerned about introducing
a notion that we’re changing -- as | said yesterday, changing
standards here when we describe what really is a process by
whi ch substantive deci sions get nade.

CAMERON:  Thank you, Larry. What I1'd like to do nowis
to nove on to our list of issues and we had a | ot of
di scussi on of these issues yesterday, including sone proposed
sol uti ons.

Wat 1'd like to do is to nove through these issue by
I ssue, and including whether you agree that there is a
probl em what are the aspects of the problem what are sone

potenti al sol utions.
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| put the generic issue on first. W had a |ot of
di scussion of that yesterday and the feeling was whil e people
understand perhaps that there is a long tradition of trying to
address issues through generic neans rather than case specific
means, but there have been some circunstances where there
seens to be perception, an elenent of unfairness associ ated
wi th using generic nechanisns to take issues off the table.

And if we could put a finder point on what circunstances
people think are inappropriate for that use, then I think that
woul d be very, very hel pful.

|"mgoing to start wth Jeff Lubbers on this one and then
go to the rest of the folk. Go ahead, Jeff.

LUBBERS:. If | could make a generic point about this. |
think that it’s usually beneficial for agencies to nmake policy
t hrough rulemaking, if they can, and I think one of the
problens with the admnistrative process now is that
rul emaki ng itself has becone nore difficult.

But we have many situations where agencies want to sort
of settle issues that conme up in a case by case context. GOSHA
has been trying to do an ergonomcs rule for years and it’s

ki nd of been thwarted by Congressional appropriations, riders,
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and things |ike that.

The National Labor Rel ations Board, which deci des cases
case by case has been urged repeatedly to do nore rul emaki ng
rather than just wait for cases to conme up

So | think as a general matter, deciding issues through
generic neans -- and really, | don't know what we’'re tal king
about except rul emaking there -- is a good thing.

Tony Roisman raised a few issues with respect to howthis
Is done that | just want to comment on. | think that it can
be a problemif an agency that does a | ot of adjudicatory
policy-making starts -- decides that, well, here is an issue
that’s comng up frequently, let’s try to do a rule on it.
Meanwhi l e, there are cases in the pipeline where the issue is
com ng up.

| think there, and we tal ked about this in one of our
studies at the Adm nistrative Conference relating to the NLRB,
we just said that the NLRB should continue to decide those
cases based on prior precedent while they' re doing the
rul emaki ng.

If it’s an issue of first inpression, and this is what |

gat hered Tony’s main concern was, where sone issue has cone up
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in a licensing proceeding and the intervenors are sort of
maki ng hay with this and all of a sudden the Conmm ssion
decides, well, let’s take it out of the |licensing proceedi ng
and treat it as a rulemaking issue and not allowit to be
brought up in the licensing proceeding, that m ght be a
pr obl em

| think that isolated i ssue needs to be addressed and |’'m
not sure | have a good answer for that yet.

But with respect to NRC rul emaking in general, we haven't
tal ked about the NRC s rul emaki ng process. | know you have a
fewrules on that. | don't want to add a new i ssue here.

CAMERON:  Thank you

LUBBERS: But | just want to throw out a few things
there. You do have a petition for rul emaki ng process in your
rules that citizens can take advantage of and the agency has
to respond to petitions for rul emaking. Intervenor funding
m ght be sonething that could be thought of in the rul emaking
context, as well.

The i nternet obviously gives people or gives the agency
an opportunity to get nore public participation in rulenmaking.

Then there is negotiated rul emaki ng, which | know that the NRC
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has had to do -- has been required to do, in sone instances,
where it hasn’'t worked that well, but | think if you re
tal ki ng about an issue that is going to recur and that there’'s
a lot of interest in the intervenor comunity about or the

I ndustry, and/or the industry, | think it mght be wse to try
to do a negotiated rul enaking on one of these issues.

So | think there are sone things that the NRC coul d think
about doing in inproving the rul emaki ng process, but | think
the real only problem| see is the specific problem of
pl ucking an issue out of a -- a first inpression out of a
| i censi ng case and saying, oh, we’'re not going to handl e that
in licensing, we’'re only going to handle that in rul emaking.

CAMERON:  Thanks for those suggestions. You nentioned a
couple of things that I think mght sort of zero on in this
problem One is the timng issue, the timng of when the
generic resolution is done, and, also, perhaps the type of
issue. | don't knowif there' s anything associated -- there
are certain types of issues.

You nentioned this novel new type of thing. | don't know
if that -- if there’s a type of issue criterion that m ght be

used here and | think Jill is going to give us sone exanples,
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per haps.

But just as a point of clarification, we have done two
negoti ated rul emaki ngs. One of themwas required, on
radi opharmaceuticals, but the other one was the one that Ml
Mur phy nenti oned yesterday that cane up with sone new rul es
for the high | evel waste proceeding on this hearing process
| sSsue.

Jill?

ZAMEK: Sone of the issues that have been | abel ed generic
really have sone site-specific exceptions. Diablo is one that
| work on and when we cane -- we did a license recapture, is
what we did, and we weren’t allowed to tal k about the waste,
but the -- it’s sitting on an earthquake fault, for one thing,
and the pools are going to be filled by the year 2006 and they
gave themthe license till the year 2023 and 25.

It seened |ike we should be able to speak to what’s goi ng
to happen to this waste and the earthquake fault and all that
kind of stuff. 1It’s not generic when it’s site-specific.

CAMERON:  But do you -- | guess the question would be, do
you feel that you can’'t raise the issues that you want to

rai se effectively by comenting on the proposed generic
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solution to a particular issue that mght apply on a site-
speci fic basis.

ZAMEK: One of the problens is the tine, tal k about
delay. This hearing was, you know, | don't know, five years
ago and | never got to speak up about this and | doubt that I
ever will. And there’'s no resolution. The sane thing
happened with the Thernolag stuff. You're only allowed to
tal k about that in a small context and it doesn't get resol ved
for many, many years and we don't have any input in that.

CAMERON: W're going to go to Larry now. Larry, besides
-- in addition to the point you were naking, if you have
anything to offer in terns of what Jill just said, please do
Sso.

CHANDLER: Actually, | was not going to nake a point as
much as ask for clarification and I think it was of Jill, who
had nade reference, and you ve captured it in the words
generic El S

| just don't understand what the context was in which
t hose words were used yesterday, because | can understand
havi ng i ssues forecl osed, perhaps, because of generic

resolution or treatnent in a rule and we di scussed very
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briefly yesterday the fact that they can be challenged in
certain circunstances.

But sinply the exi stence of a generic environnental
statenent, |’mnot sure why that would have forecl osed
consi deration of an issue, unless that’s sonehow captured in a
rul e.

CAMERON:  Now, Jim it may be -- I'"'mnot sure if Jill was
t he one who nentioned that yesterday, but Jimhad an exanpl e.

RICOG | think | may have raised it yesterday.
Basically, if you look at |icense renewal, the industry has
mentioned there are at | east 22 plants that have now noved
forward and said they want to do |icense renewal .

Many of the generic issues that touch upon |icense
renewal were foreclosed |ong before the public had any idea
whi ch of these plants were going to be renewed. So there is
no reason for the public to get involved, because they didn't
know whet her or not there was an em nent threat of the reactor
bei ng relicensed.

So just by basically foreclosing issues early in the
process, prior to the public even having notification --

LUBBERS: What sort of issue?
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CHANDLER: Let ne help. Wen the |Iicense renewal
rul emaki ng was undertaken, our Part 51, which are
environnmental rules, dealt with environnmental issues
associated wth renewal through a generic process. But this
Is not just sinply a freestandi ng generic environnental inpact
statenent. There was a rul emaki ng associated with it.

There were -- | forget what the total nunber was, 88, 90,
some issues that were identified as being pertinent to
renewal , environnmental issues.

O those, sone 60 were determned to be and were captured
in the rule as being generically determ ned, cannot be raised.
Sone others were question marks and others were | eft open for
case by case resolution.

So there was specific treatnent in the rule. [It’s not,
as | say, just a freestanding environnental statenment, but, in
fact, the way in which the rule itself is witten.

LUBBERS:. Was the rule challenged in court?>

CHANDLER: No, not on this aspect. No.

RICCI O Not the second rewite of it.

CAMERON:  All right. Let’s -- thanks for that

clarification. | mean, the conclusion of the environnental
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statenent is, | think, what Larry is saying were
institutionalized in a rul emaki ng.

CHANDLER: A rul emaking in which there was notice and
comrent .

RICC O O course, there was notice and coment, but the
point is if the public has no idea that it’s going to affect
their interests, why are they going to participate? It’'s a
way to foreclose public involvenent at an early stage.

CAMERON: Can | put -- and we're going to go to Ellen,
but maybe to sort of get to the essence of your comment, Jim
and perhaps it’s sort of what Jill was tal king about, it’s
that when an issue is being dealt with on a site-specific
basis, the people in that conmmunity have notice that sonething
IS going on, whereas if things are being dealt with in a
generic manner and the fanous publication in the Federal
Regi ster issue, et cetera, et cetera, that people nmay not have
the notice that they ordinarily would have in order to resolve
t hi ngs.

| know that fromthe -- fromJeff’s point of view, they
probably have things to say about that. But, Ellen, you want

to comment about the |license renewal issue. Go ahead.



10

11

12

13

14

15

16

17

18

19

20

21

41

GNSBERG | think it's inportant to recognize that in
t he course of devel opi ng the generic environnental i npact
statenent, the NRC | eft open, you ve got these category one
and category two issues.

CAMERON: | participated in the process.

G NSBERG Right. So the NRC -- well, perhaps for other
people’s edification. The NRC | eft open the prospect of if
you could -- and | think the standard is new and signifi cant
i nformation, that you could open up an issue that had been
generically determned, but admttedly it was intended to be a
reasonabl y hi gh standard because this was general ly determ ned
t hrough a rul emaking, et cetera, et cetera.

CAMERON:  Thanks, Ellen. Tony, what do you have to say
about all of this?

RO SMAN.  Well, | think a couple of things. One, since
it’s not this group of Comm ssioners, although it nmay be sone
of the staff, | can talk openly about GESMO, because it’s a
good exanple for Jeff to understand what this problemis.

The Comm ssion was proceedi ng ahead with certain kinds of
i ndi vidualized |icensing decisions and the issue got raised as

to whether or not there were environnental inpacts associated
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with the use of plutoniumas a fuel in nuclear reactors, and
the nost significant of those or the hottest one was did it
make a terrorist risk much nore pal atable by creating
sonmething that terrorists could interfere with

And we could certainly argue that there’s a ot of site-
specific things that are involved in that. |[If the site that
you' re going to have all the plutoniumat and noved from and
the site that it’s going to be noved to are all in very renote
areas, where it's relatively easy to do surveillance and watch
out and protect, you have one set of risks, and if it’s noving
al ong the eastern seaboard, you have a different set of risks.

For what ever reasons, the Conm ssion nade the decision
that that issue should be dealt with generically. And let’s
assune for the nonent that that was a sound decision and a
correct decision, and that there was nothing wong with that
deci si on.

But what the Comm ssion did was it said we're going to
take that issue away fromindividual |icensing proceedi ngs and
we're going to nove it into a generic context and while we are
deciding it, the individual |icensing proceedings wll

continue and if they reach a concl usion before we’re done,
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t ough.

That history nakes peopl e very nervous about the
Conmmi ssion using the generic process as a device to evade
facing of questions. They did the sane thing on what’'s called
the S3 rule, which deals with the nucl ear waste di sposal.

The Comm ssion didn't, doesn’'t and, as far as | know, has
no intent to ever honestly answer the question does it nake
any sense to all ow new nucl ear waste to be generated when we
do not have in place a solution to the probl em of disposing of
it.

What they said in the S3 rule, which is the still rule
that applies in every case, is because we wll have to have a
solution, we are going to assune we will have a sol ution.

Now, with all due respect, | just think that’s garbage
and it’s political garbage. |It’s not even substantive
garbage. But that’s what they have done.

So there is this history of people being concerned that
the Comm ssion is deliberately playing ganes with this generic
rul emaki ng process as a way of taking all the hard i ssues away
fromindividual |icensing proceedings and keeping the train

running on tine.
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Having said that, and | don't know that there is a
solution for that if you can’t convince a court, we did in
GESMO, we did not in S3, that what the Conmm ssion did was
wrong and that may be the only renedy to that. But there is
at | east the second part of it, which I think you addressed
and | think it raised sone inportant points.

That is, should there be sone kind of restriction on the
use of generic rul emaking as a device for taking issues out of
i ndi vidual |icensing proceedi ngs when the issue had al ready
started in the individual licensing proceeding and the generic
rul emaki ng conmes after the fact.

So as the Comm ssion always wants to do when it sets new
safety standards, it ought to be considered, if not adopted as
arule, that if you re going to do generic rul emaki ng, you
grandf at her every case in which the issue has al ready been
rai sed and let that go to conclusion in the individual case.

| f the generic rulemaking is conpleted before that case
is conpleted, then you mght put in place a process by which
you bl end the generic rulemaking with the individual action,
but there ought to be -- | think Larry nmentioned there is a

fairly high standard for interfering with the decision nade in
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the generic rulemaking in an individual case, if you neet a
hi gh standard.

| would say if you' ve got a case that’'s already ongoi ng
and a generic rul emaki ng concl udes, the high standard is
automatically deened nmet and the |licensing board considers
equally the resolution of the matter in the generic process,
i nfornmed by whatever additional evidence got devel oped in the
I ndi vi dual case.

At least if you grandfather, | think it takes care of
some of the concern that the process is being used to avoid
t he tough questi ons.

Utimately, on sone of them the Comm ssion can follow
what | think would be a procedurally acceptabl e approach and
then it’s just a matter of a |egal dispute that you have to
take to court; could they legally take this issue away from
i ndi vi dual cases that are decided in this way.

That’s what | think is kind of the history of it.

CAMERON:  Thank you, Tony. It does -- you have put one
suggestion for howto deal w th perhaps what people view as
t he nost egregious use of this nechani sm

| really want to nmake sure that we start on another issue
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before 10:00. So what | would suggest is we take the cards
that are up and if the people who do have their cards up, 1'd
| i ke to hear sone comment, and particularly fromLarry and Joe
per haps, on Tony’s suggestion on the feasibility of that, if
you want to say anyt hing.

Let’s go to Jay, and then Bob, and then over to Ceorge.
Jay?

SILBERG First, on Jins point that putting issues into
t he generic hopper, sonehow this affects individuals because
they don't know that their particul ar nei ghborhood plant wll
be affected, | think would cut the | egs out fromunder the
whol e generic process.

By definition, any issue that’'s going to be dealt with on
a nationw de basis generically is going to affect everyone and
i f somehow we excl ude peopl e whose nei ghbor hoods or
nei ghbor hood pl ant or nei ghborhood |icensed activity is not
yet known to be in the group that's going to be affected, you
do wei gh what the whole possibility of generic solutions.

If we have a situation, if we have a schene which all ows
for generic treatnent, by definition, sone people will not

know that it will apply to them because generic solutions
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tend to last for long periods of tine. There may be people
yet unborn, there may be nuclear plants or activities yet
unborn who will be affected by generic solutions, and if you
adopt the view that sonehow you can’t apply those generic
solutions in individual cases because those individuals didn't
know that they were going to be directly affected, you m ght
as well get rid of generic solutions conpletely.

| think you can nake the sanme comment about nati onal
| egislation. Any national |egislation that establishes
standards that are going to govern everyone is subject to the
sane argunent and either we have nationw de or generic
solutions or we don't, and | think the benefits of having them
far outweigh the detrinents.

There are going to be people on both sides who nmay not
know they're affected. There may be people who will be
applicants who don't know they’'re applicants at the tine a
generic rule is adopted, and they’'re just as harned, if you
will, as the citizens who don't know that their |local |icensed
activity is going to be affected.

In ternms of Tony’s comment on grandfathering individual

cases where an issue is raised, | think the lawis pretty
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clear on that and | think it goes back as far as Ecol ogy
Action, 2nd Crcuit decision in 1972, in the NRC arena.

| think there is a |lot of case history on retroactive
| egislation. | think there’'s a lot of case history on
retroactive rul emaki ng. The idea that you woul d be
grandfathered, | think, again, cuts the |legs out of generic
rul emaki ng.

| " m not sure how Tony would react if an individual case
were grandfathered and it turned out that the resolution in
that case were significantly nore beneficial to the applicant
than the generic solution. | doubt Tony would let the
applicant get away with having, if you will, a |less
restrictive rule applied to it because it happened to prevail
that way in a site-specific case, and it can’'t be a one-way
street.

If a generic determnation is safe, neets the reasonabl e
assurance standard or neets the NEPA standard, then that ought
to be good enough for everybody, whether it was started in the
generic proceeding or not, and there are |ots of reasons why
you start -- issues cone up in generic proceedings that may

be, as it was in the case of sonme of the spent fuel storage
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casks, that the generic licensing had not yet been conpl eted,
the utility had to get on with the process.

They started a site-specific process. The rule was
eventual |y i ssued and they converted fromthe site-specific to
the general; perfectly reasonable use of a regul ation.

To say that you can’t nove from one category to another
seens to turn the |icensing process upside down, if you wll,
and | think it will significantly reduce the utility of
rul emaki ng i n general and generic solutions in particular.

CAMERON:  Thanks, Jay. |I'msorry that -- I’mgoing to
take these cards that are up and then we’'re going to nove on
to the next topic.

SILBERG Let ne just add one nore on the S3. | don't
know GESMO as well as S3, but the Commission, | think it’s not
gquite accurate to say that the Comm ssion took the issue out
of individual hearings and didn't resolve it. They did an
interimrule in 1976 when the issue first was given generic
treatnent. Then they did a final rule.

In taking the long-termissue off the table, the waste
confidence rule that wasn’t a political decision, there was a

very long intensive rul emaki ng, with massive submttals by al
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parties, including lots of intervenor participation, and
deci sions were nade. You may di sagree with those deci si ons.
W disagree with a |ot of decisions the Comm ssion nmakes in
rul emaki ng.

But there was a rule, there was a process, and nobody
chall enged the result in court. |f people are unhappy, there
is a forumto go to and there are |lots of reasons why people
choose not to appeal various decisions in court.

But that is where it ought to be fought and I think to
say now t hat the decision was garbage, when those who now say
It was garbage chose not to appeal it, | think, is after the

fact and sour grapes.

CAMERON:  Thank you. | guess let’s go to Bob and then
George and then finish off on this. I’msorry that | need to
do that.

RICCCO |I'mnot going to let -- the generic process that

you tal k about with the dry casks now has given us basically
expl odi ng casks on the shores of Lake Mchigan. So if that’s
a proper process and it is a good outcone, you have hydrogen
bursts occurring in dry casks that canme out of that generic

process.
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So if that's a proper process and it reaches a sound
conclusion, | think we’'re all in trouble.

CAMERON: Let’s go to Bob. Bob Backus.

BACKUS: | think the logic for generic treatnment of
certain issues is unassailable. Nuclear waste in Diablo is
the sane as nucl ear waste in Seabrook and so forth and generic
treatment of that, though we may not like it, it’s awfully
hard to argue against it.

But this whol e discussion shows that we need -- when
we’ re tal king about hearing process, we cannot exclude the
generic process, because to the extent we acknow edge the
right to go to treat these issues generically, we have to | ook
at what is the process by which these issues get treated
generically.

And | would say if the intervenors think they have a hard
time in the adjudi catory process, and we do, the nountain is
twice as high in the generic process and the rul emaki ng
pr ocess.

| think the GAO did a study of rul emaking petitions and |
don't think any non-industry group has ever had a rul emaki ng

petition even acted on. | may be wong, you Il tell ne if |I'm
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W ong.

| know the State of Maine at one tine tried to initiate a
rul emaki ng to expand the energency zone beyond the ten m| es.
It never got anywhere. So there’'s a real sense of disparity
there and | would say if you want general acceptance, that
I ssues |ike nuclear waste are going to be noved off to be
handl ed generically, the Comm ssion would have to go beyond
merely intervenor funding.

| think they would have to, as they do wth |icensing
proceedi ngs, the nountain would have to conme to Mohammed.

They have to go around the country. |[If there are not
intervenors, | think they should find themand create themto
deal with that.

So that there cannot be a legitimate claim as Jay says,
it’s just tough luck if you didn't know about it. | think the
Conm ssi on has got to go beyond just the notice in the Federal
Register. | nean, who reads the Federal Register for fun? It
doesn't have any pictures in it, for gosh sakes. And create
an extraordinary -- | think you have to go beyond the
ordi nary, because after all, this is a unique agency, it’'s

dealing with a unique technol ogy, with unique risks.
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And if they want to have, as the industry clearly does,
many of these issues handl ed generically, you ve got to go the
extra mle or three mles to create a process -- or nine mles
-- 26 mles, w'll nmake it a marathon -- and create a process
that really seeks out the intervention on this.

CAMERON: Thanks, Bob. | think that that point is noted
and the Commssion is trying to go that extra mle in the
rul emaki ng area, too, and certainly there can be inprovenents
to that. But | think that the underlying philosophy that
we’'re tal king about for hearing process also applies to other
types of regulatory interactions.

Fi nal point to George.

EDGAR: | would really -- | have a real problemwth the
noti on that the agency’s hands should be tied, their
di scretion should be constrained in terns of their ability to
take issues fromindividual cases and put themin a generic
process.

That’ s precisely why the agency has that discretion. The
Suprenme Court has upheld that discretion. The classic case is
ECCS. You have it being raised in nine individual cases. You

consolidate it, you put it into one proceedi ng, and you
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resolve it.

If thereis atimng issue, if youwill, and if there is
sonme hardshi p engendered by that, that’s what the waiver
doctrine is for. That's codified in NRC s regul ations.

|f, for sonme reason, the rule wouldn’'t serve the purpose
for which it was adopted, then one can seek relief under the
wai ver doctri ne.

There is no need to build new structure to acconmodat e
that timng issue. [It’s in place.

CAMERON: Ckay. Thanks, George. Before we take a break,
| at least want to start on a major issue and it is the third
| ssue down, which is proceedings. W heard yesterday
proceedi ngs can be overly long and conplicated, ascribed to at
| east one -- one underlying cause is that the boards do not
exercise the control necessary over the case in terns of cross
exam nati on.

| think Jay used the term endl ess, pointless cross
exam nation, discovery, many other things were pointed out
yest er day.

Al an was ni ce enough to tal k about the fast fornmal

process that can be used, |ooking at case managenent. He
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t al ked about the managenent of conplex litigation, that Paul
t eaches a course on.

Let’s start on this issue. | guess that in deference to
a guest, | would just ask if Alan has anything to say in
addition to what he said yesterday on this particular issue.

HEI FETZ: | think the only thing that | woul d suggest is
if there are particular problens that you have with the
process, those need to be articulated so that they can be
addressed. Wat | tried to do yesterday was just give you a
brief idea of how you can go fromone type of proceeding to
anot her, collapse tinefranes, engage in case managenent
techni ques, but | don't cone away fromthe workshop so far
under standi ng exactly what it is about the NRC process that
makes things so sl ow

If | had nore of an idea of what you were tal king about
that stretched sonmething out to a nunber of years, | could
respond to any questions that you have and any suggested
solutions. But | can't do it wthout know ng exactly what is
taking so long and I’mhere to respond to anything that you
have, but | don't have generic suggestions at this point.

CAMERON:  Thanks, Alan. | think that’s sort of a perfect
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I ntroduction to this session. | would just call everybody’s
attention again to Tony Roi sman’s suggesti on yesterday that
particularly on this particular problem is that there needs
to be a nore in-depth, careful evaluation of actual cases to
i dentify what probl ens have resulted and why.

Sonme of the problens that we heard rai sed yesterday, we
heard sort of a conflicting story about why that particular
problemresulted, and perhaps this evaluation mght help in
t hat regard.

But in response to what Alan -- the question he put to
t he group, does anybody have anything to say on that? Joe?

GRAY: | guess | would just reiterate your question.
Twenty years ago and up through the md ‘90s, there were
vari ous exanples of protracted proceedi ngs.

More recently, to sone extent, at the Comm ssion’s
urging, the presiding officers, |icensing boards, have
utilized many techni ques to control proceedings.

| guess ny question is what is the nore -- what are the
views on the nore recent history with a ot of these
t echni ques being used. |[Is the thought that there' s still

unnecessary delay and protracted proceedi ngs, despite these
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controls? And if so, what additional control techni ques woul d
peopl e suggest that m ght address the problem

CAMERON:  Thanks for that articulation fromthe NRC
I nfrastructure, so to speak, of what Al an was aski ng.
Responses to Joe and Alan on this one? Let’'s go to Edgar, and
t hen over to Dave.

EDGAR. | think the recent history is positive, the
policy statenent, direction the Conm ssion has given, the way
It’s been carried out by licensing boards, but nost
significantly, the continuing Conm ssion oversight, the
intrusive role of the Conm ssion in managi ng or at | east
overseeing the process is crucial.

| woul d suggest that the mechanisns for control of the
hearing process are well understood within the Comm ssion and
by the licensing boards. Judge, you asked a question, what’'s
di fferent about the NRC, is there sonething different, and the
answer is yes.

As distinct fromother agency proceedi ngs, the degree of
pol ari zation in an NRC proceedi ng anongst the parties is
general ly higher than in nost decision-nmnmaki ng proceedi ngs.

It tends to be a yes/no. That’'s not true in all cases.
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There are many cases in which we’ve participated in which the
parties aren't that far apart. There are ways for cooperation
or for people to adopt a common m ssion of getting through the
pr oceedi ng.

But it’s only fair to recognize that there is a high
degree of polarization. | don't know whether you sensed it
fromsone of the debate here.

That’s not to say that’s good or bad. That’'s the
reality. | nean, that’s what it is and it doesn't tend to
create a process where you' re going to get a predictable
managed resul t.

CAMERON: | guess that’s the -- what are the inplications
of polarization in ternms of the need for nore effective case
managenent, is the question. Does that |lead to nore abuses or
even, not termng it abuses, does that |lead to nore delay, et
cetera, et cetera? Just a question to think about.

Dave, let’s go to you and then over to Tony.

LASHWAY:  (Qbvi ously, our experience lies primarily in the
materials |licensee context and |’ m sure Tony Thonpson, as he
i ndicated to ne |ast night, commented yesterday on the |ess

risk involved with naterials |icensees.
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But certainly the informal process that |’ve been a part
of on behalf of various |licensees, including Hydro Resources,
has been a very interesting one froman admnistrative | aw
context, in that while we certainly, as |licensees, are happy
about engaging in an informal process, an iterative process,
and we wel conme Comm ssion oversight readily, the process, at
|l east in the HRI context, as well as in the international
urani um context and | can also say in the ATW5 context, has
been one that has been drawn out and has indeed | acked
structure.

The kind of a chart we put together the other day
reflecting the HRI process shows that nore than 70 briefs were
filed over the course of a year in the HR proceeding.
Unlimted reply briefs were filed by the intervenors. Every
deci sion of the presiding officer, both procedural and
substantive, were appealed to the Conm ssion and, in fact,
wer e subsequently appealed to the DC Crcuit Court of Appeals.

W now, in the HRI proceeding, for exanple, have two
cases pending in the DC Grcuit. The DC Crcuit recently
| ssued an opinion dismssing one of the cases and has

requested the intervenors to show cause why they shouldn’t be
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sanctioned for abusing the process.

This type of proceeding certainly does not fulfill the
goal s that we have kind of outlined or you have roughly
sket ched and we discussed earlier, nor any of the goals in the
policy statenents.

So as a licensee, it’s difficult for us to nove forward
and have faith in the process, that we can cone to the agency,
receive a |license and nove forward, and give the process
that’s due and then nove on, and that has resulted in sone
concern not only fromHRI, fromIUC and ATW5, but all uranium
| i censees and the recovery industry generally.

CAMERON:  David, let nme ask you a question at this point.
What woul d your solution be to sonme of those -- I'I| just use
the termexcesses at this point. Perhaps they were things
that were a matter of right for the -- afforded to soneone.

How woul d you fix that? Are sone of these fixable
t hrough case managenent? Does the Conm ssion need to change
its rules in subpart (I)? Wat’s your sol ution?

LASHWAY: | think it’s a difficult one and | think it
i nvol ves a variety of different factors.

One factor that we have encountered is that under the
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rul es now, for exanple, a potential party can seek to
I ntervene both pre and post-licensing. That has rai sed sone
difficulties for sonme of the |icensees.

Unlimted reply, for exanple, the rules allow parties to
request for replies. And in our case, the presiding officer
was very willing to open up the record and allow all parties
unlimted reply.

So it is difficult to come up with sone sort of generic
rule or generic recommendation. | think it would be wise to
| ook at a case by case basis and certainly, when you do so,
pl ease do not skip the uraniumrecovery industry, because |
think sonme of the issues that we have confronted in our
hearings can certainly be useful and enlightening in the
br oader context.

We al so have had to deal with this generic decision-
maki ng i ssue with respect to not only the generic
environnmental inpact statenment that exists with respect to the
uraniumrecovery industry and mll tailings, but also in the
context of performance-based |icensing.

The intervenors, for exanple, in the HR proceedi ng have

attenpted to challenge directly the perfornmance-based
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| i censi ng approach by the agency in the agency proceedi ng, as
well as now at the DC Circuit. That has raised a whole slew
of issues, many of which we’ve begun to tal k about here, but I
certainly recomend that you take a | ook at these cases and |
think it will becone readily apparent after readi ng sone of

t hese decisions and the briefs of the parties, what the ngjor
| sSsues are.

CAMERON:  And | guess that based on what you said, that
there's still sone -- there’'s a question of what could the
Commi ssion -- what direction, in addition to the policy
statenent, could the Conm ssion give to the |icensing boards
to exercise in their discretion to prevent or to mtigate sone
of the things that you re tal king about?

We still haven't heard anything on that. Tony, do you
want to go ahead?

ROSMAN. If |I heard that correctly, he seened to be
saying what, at least in part, what | was saying, which is we
ought to study this, because nobody knows whether there’'s a
pr obl em
CAMERON:  You think that just reaffirns the need for study.

ROSMAN: | think it would be a huge m stake to make



10

11

12

13

14

15

16

17

18

19

20

21

63

policy on the basis of anecdote. And with regard to the
underlying prem se of the uraniumrecovery people that they' re
are low risk, |ow consequences category, | would say the

magni tude of resistance that you re getting to your |icensing
woul d suggest that you re wong about that.

Sonmebody out there nust think that you re either a high
risk or a high probability problemor else you wouldn't have
t hat kind of opposition to what you’ re doing.

So there’s sonething going on. | nean, it’s like a --
you know, when the canaries start dying in the coal mne, you
begin to think there may be gas down there. 1In this case,
you’ ve got a nunber of people showing up with concerns.

But third, I think you seemto be suggesting that in the
i nformal hearing process, which | gather is what you’ ve had,
that a licensing board chairman has felt that that process
requires himto be nore lenient in terns of how he exercises
his discretion, which he has an enornous anount of, about
allowing reply briefs or allowi ng additional briefing and so
forth and so on.

And that seens to ne to be a tradeoff that your industry

can nmake a choice about. |If you want the tougher rules, and,
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believe ne, they are tougher when you re in the adjudicatory
heari ng, cone to the adjudicatory hearing process. The
heari ng board chairnen that I’mfamliar wth use their
authority under 2.718 to really crack down, and you didn't get
to file reply briefs automatically and there were nuch tighter
time limts.

So it’s kind of a tradeoff between the processes there
that | think -- but I think that your -- whatever your
experience has been, it’s worth studying to find out where
does the problemlie. It doesn't sound like there’'s an
automati c answer. | assune your solution would not be
automatically preclude all reply briefs. You mght be the
side wanting to file one once. And it can’t be automatically
puni sh everyone who files a reply brief and then | oses the
| ssue.

So inthe end, it’s going to depend upon Paul and his
| awyers.

CAMERON:  Tinme for the break.

[ Recess. |

CAMERON:  Just a couple of points, one from Judge

Heifetz, who had to go. Gkay. He nade the point to ne that
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the fact that there are delays, et cetera, et cetera, with the
“informal process” indicates to himthat perhaps going to so-
called informal is not a panacea for particular problens. He
wanted ne to put that on the record.

| did put Dave on the spot a little bit about, well, what
contributes to these problens, what fixes would you cone up
with., | just wanted to say, in that regard, it goes back to
Tony’ s poi nt about doing an eval uation of these cases. |
think that the staff heard about three cases and |I’msure it’s
not news to them but three cases that m ght be put on the
list, ATLAS, HRI, International Uranium put on the list to
take a | ook at, anong others, to see what problens do those

evi dence here; is indeed there a problemand how do you fiXx

t hat .

So we keep com ng back to Tony’s suggesti on.

Larry, why don't we go -- you wanted to ask a question
and then we’'ll go to Jill. Co ahead.

CHANDLER: | did. And by the way, | guess we heard about
sone ot her cases, | think people had nentioned LES, people
mentioned Vogtle, if we want to put those all into the pot for

consi derati on
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But really a point of clarification, because we’ve been
danci ng around an issue. W'’ re here discussing whether
changes to our rules of practice, part two, in a very broad
sense, are appropriate. Jimhas very clearly expressed his
reading of the SRM To perhaps a | esser extent, others have,
as well, that it’s sort of a preordai ned outcone to the
process, wth the single objective.

But from-- if | could sort of, for our purposes, as we
go through this, if I could put naybe Ellen, Jay, Mke MGrry
conveniently left, George is here, and Dave on the spot, from
an industry perspective, am| hearing the concerns focusing
nore on the type of process -- that is, a fornmal versus an
informal process, with a preference towards the formal because
it may be nore nmanageable, or is it nore literally a case
managenent issue? That is to say, irrespective of the
process, it boils down to case managenent concerns, for which
the parties, as well as, perhaps in sone instances, the
presiding tribunal nmay have sone responsibility.

CAMERON: | think that’s within this agenda itemthat
we're on. So let’s start with George and go to Ellen, Katie,

Dave, Jay.
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CHANDLER: |1'd start wth Jay.

CAMERON: We'l| start wth George.

EDGAR. Larry, ny answer to you would be it’s both. It’s
there are case managenent issues, but as |’ve previously
i ndicated, | think the Conm ssion oversight policy statenent,
the way the boards have adopted sone of those suggestions,
have been encouragi ng, but there are sone process issues that
you need to exam ne now.

| think there are sone changes that you need to codify
now to build sone pernmanence into that process. There are
el enents of these proceedings that don't require and should
not require formal process. | would particularly urge
consi deration of whether there should be any presunption on
cross exam nation, particularly on technical issues.

Certain types of cases should preserve that option, but
for the nost part, that is not sonething that |I would
establ i sh presunption of having.

| think nmuch of the discovery can be shortened and
controlled, if nothing else, through |everaging technol ogy. |
t hi nk Mal Wl ker expl ai ned sone of the things that have been

done in the waste area, but there is a great deal that can be
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done there.

| sinply fail to see the need to continue with a trial
type process for licensing proceedings. | think there’'s a set
of things that need to be | ooked at. 1|’ve gone through nost
of them yesterday, but the short answer to your question is
it’s both inplenentation and it is structure of the process.
You shoul d | ook at both.

CAMERON: Thanks, George. Wat we’'re going to do, we're
going to go to the rest of the people for their answers to
Larry’s question. Then | want to give the rest of the panel
an opportunity to respond to what they heard. ElI|en?

G NSBERG Like CGeorge, | strongly believe it’s both. |
think there are significant inprovenents that can be nade in
the current process if greater case nanagenent was
i npl enmented, but | also think there are aspects of the current
process that could be inproved significantly.

One of the issues that we are dealing with is the view
that -- or one of the views we're dealing with is that to
reach the technically and | egally supportable, sound, correct
decision, it’s not clear. In fact, we think trial type

adjudication is not necessary.
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Maybe there are sone features of it that should be
retained. | believe that a | ot nore can be done on the paper,
allowng full participation on the paper. | think there are
opportunities to get the views of the parties, all of the
parties, out on the table, but that the trial type trapping or
the typical things that we think of as a nore formal process
aren’t necessarily helpful to reaching that ultimtely right,
correct, sound concl usion

CAMERON:  Kati e?

SWEENEY: W' re not advocating the elimnation of subpart
(1). It has worked snmoothly for industry in quite a few
cases. | think in the cases that we wote down that have been
a problem better case nmanagenent would help resolve quite a
few of the issues there.

LASHMY: | mght just add, | think it’s both. Again, |
think we’re in agreenent on that. But clearly subpart (l) has
been a terrific process for a variety of sone of the materials
| i censees.

But case nmanagenent clearly has been the problemand I
think the tools are in the regul ati ons now, as CGeorge pointed

out. For exanple, the Conm ssion oversight and their ability
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to intervene suasponte. The ability of a presiding officer to
bring in a technical expert, like they did in the HRI
proceedi ng, proved very useful with respect to ground water.
| think Judge Bl och knows nore than he ever wanted to about
the West Water Canyon nenber aquifer in northern New Mexi co,
10, 000 pages filed on that issue.

So | think the tools are there and | just -- you know, |
recommend that they be used.

CAMERON:  Ellen wants to add one thing. Go ahead.

G NSBERG Small lapse. | just wanted to nention that
we’ ve been tal ki ng about not just problens, but potenti al
sol utions, and one of the potential solutions that | wanted to
identify is that the NRC has al ready inplenented subpart (n
and fromny perspective, fromthe industry’ s perspective, that
provi des a good nodel in which sonme of the concepts that we’ ve
tal ked about here mght be -- or a way that the concepts m ght
be used, broadened.

CAMERON: | guess the big question is when you woul d
apply those subpart -- the question is when -- we’'ve heard a
| ot of suggestions about changes, but when would -- what types

of proceedi ngs, when should they apply, but we’ll get to that.
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|’ mgoing to go to Jay and then we’'re going to go over to
Tony and Jill and --

RICOGO 1'dlike to go, so | can get out of here.

CAMERON:  Ckay.

RICC G Thanks, Larry. |1'mnot sure the NEI is going to
feel the sane way when | get ny hands on them | just wanted
to say | asked this question yesterday to the industry.

Wuld be still wlling to give away your rights to cross
exam nation and discovery if your clients are being asked to
take the hit, and |I’ve yet to hear a response out of the
I ndustry and | expect and I’'lI|l say that the answer is probably
no.

G NSBERG Let ne speak for nyself here. The industry,
if there was a proposal to either elimnate or largely
restrict cross examnation, | believe that the industry would
agree to that.

RO SMAN: I n enforcenent proceedi ngs?

G NSBERG | think enforcenent proceedi ngs need to be
characterized differently.

RICCI QO Because it’s your rights that would be getting

ci rcunscri bed.
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G NSBERG No. | think there are a |ot of individual
rights that are at issue in enforcenent proceedi ngs and they
are not necessarily the utility’s.

RICO GO The last point | wanted to nake --

CAMERON:  Tony? Tony, we won't |et your comment go
unsaid, but let’s just try to keep it a little bit organi zed.

RICCIQO The last comment | wanted to nake, you actually
rai sed the question in the original agenda as to whether it
was appropriate to circunscribe the public’'s rights in the
revi ew of Yucca Mount ai n.

CAMERON: | don't -- just for the record, it wasn't
phrased |i ke that.

RICCCO No, it wasn't phrased like that, but that’'s the
gist of it. Oher alternative neans of having a hearing.
Check out footnote seven, you ve already prom sed the public a
formal hearing. W’'re going to hold you to that prom se,
al t hough apparently the industry’s nenory is | apsing again as
to the prom ses that were cut back in the ‘80s.

It was a pl easure discussing these issues with you al
and I'’msure we’'ll see you around canpus.

CAMERON:  Ckay. Jim thank you for being here on the
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hi gh | evel waste |icensing proceeding issue that was fl agged
I n the agenda.

Mal Murphy had sone words to say on that when he cones
back, and I'’msorry that he is not here nowto sort of follow
up on what you said.

RICOQ It’s in footnote seven, on the SECY paper that
was on the web site. | don't believe it’s in the packet.

CAMERON:  Yes, okay. | understand what you’' re saying
about the SECY paper. Al right. Jay?

SILBERG | think it’s both. 1’ve had a |ot of
experience in the past two years with case managenent, as |
think it ought to be applied, and, Judge Bollwerk, if you’l
cover your ears so you won't blush, but --

BOLLWERK: |’ ve been thinking about leaving this for a
whi | e.

CAMERON: W have a booth in the back of the roomthat
you can listen

SILBERG W have had problens in that proceeding.
Frankly, they’ ve been with the staff reviewin terns of
getting through an expeditious and effective process so far,

and we’ve yet to go to hearing. So | don't want to give the



10

11

12

13

14

15

16

17

18

19

20

21

74

j udge ny perpetual blessings, but | think he has run the case
as it should have been run. | think he has put tough tine
restrictions on all parties.

| think he has limted discovery on all parties. He has
| nposed the Rule 26, open discovery process, where we have
basi cally opened up a public docunent room and supposedly the
state has done the sane.

| think the process so far has worked well. | think
there still are many areas in which cross exam nation is not
the best engine to get to a scientifically correct, sound,
technically supportable, et cetera, decision.

|’ve been in a lot of hearings in the past where the sane
wi tness who was discredited in three prior proceedi ngs was
allowed to step on the witness stand and put forth his
credentials and his statenents and the board was willing to
let it in for what it’s worth, even though we tried to strike
the testinony in advance, and he let it in for what it was
worth and it was worth not hing.

| think there are a | ot of inprovenents that need to be
made. | think there are |lots of areas where cross exam nation

-- the winner in cross examnation is the best | awer and not
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t he soundest witness, and | think if a case where Tony is on
the other side will have a very different result than a case
where lawer X is on the other side, because Tony is, frankly,
nore skilled than | awer X

And I'’mnot sure that that’s the way technical decisions
are best made. | think we really need to take a hard | ook at
t hat .

CAMERON: Thanks, Jay. Your |ast comment does get us to
an issue that we’re going to discuss shortly, which is the
I ssue of making sure that the public litigant has the best
preparation for these particular -- it’s the whole resource
I ssue. There’s a nunber of those rai sed.

And | guess that we would want to add the phrase to
Bol Iwerk to our lexicon to nean to nanage a case effectively.

BOLLWERK: Set ne up for a fall.

CAMERON:  Larry, do you have a quick clarification before
we go to Tony?

CHANDLER: Yes. Having asked the question earlier, Jay,
| understand the concerns that you ve raised. |n sone cases,
it’s staff review, in sone cases, it’s inadequacy of the

application that’s submtted by the applicant, which underlies
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i ssues; in sonme cases, case nanagenent types of concerns.

|s there a preference that you see for a fornmal process
W th appropriate case managenent or informal process which
doesn't have sone of these ingrained at all?

SILBERG If | could be assured that | woul d get a Judge

Bollwerk in all cases, | mght be willing to take --
CHANDLER: | can assure you, you wll not.
BOLLWERK: | can’t do themall. That’'s right.

SILBERG That’'s one of our problens that we worry. |
mght be willing to take what | would view as the
di sadvant ages of a formal process, but since | can’'t guarantee
a Judge Bollwerk in all cases, that’s one of the reasons why I
think you need to codify a lot of these procedures and nove in
the direction of |ess fornmal approaches in many cases.

CAMERON: W still keep talking in sort of generalities
here, use less formal approaches in many cases. Maybe we can
put a finer point on what people believe on that.

But as sort of a question for Tony before -- in addition
to what he is going to say. Tony, what do you think when you
hear statenments |like Jay’'s about, well, we could live with a

formal process if we were guaranteed that we woul d have a
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Judge Bollwerk? | nean, why can’t we have nore -- you nmade a
comrent yesterday about let’'s bring back the advisory
commttee on selection of judges. | nean, why can’'t we have
nore Judge Bol | wer ks?

RO SMAN:  Well, 1’ve never had the pleasure of being in a
case in which Judge Bollwerk was involved, so I'mgoing to
make it non-personal, but ny reaction to Jay’' s comment was
that this is outcone determnative and it has nothing to do
wi th anythi ng substantive, and it only underscores the point,
the first point that I wanted to nake, which is there is
absolutely not a shred of scientifically reliable, adm ssible
evi dence that the Comm ssion needs to do anything to change
its current hearing process in the direction that these
di stingui shed | awyers have recommended.

Each of themhas a little anecdote to tell and when you
get to the root of their anecdote, it turns out sonme hearing
board chairman didn't do it the way they w shed they woul d,
and | think Jay just put his finger on acknow edgi ng that that
was really the case.

Now, the hearing board chairnen have all the authority

they need to control adjudicatory hearings. |f they didn't



10

11

12

13

14

15

16

17

18

19

20

21

78

have it in specific rules, they have it in 2.718. They can do
pretty much whatever they want and there’'s very little limts
on their power and when they choose to use it, they use it
effectively, and when they choose not to use it, that’s al so
effective.

Now, the party who gets gored by that particul ar deci sion
al ways says, oh, we need to change the rules or we need
anot her judge or the case manager -- you heard Bob tal ki ng
about he didn't |ike sone judges that showed up at Seabr ook,
and now we hear the people tal king about the judges that they
don't think are managing the mll tailing hearings properly,
et cetera, et cetera.

| just think it just underscores that. W'’re talking
here about generic rul emaki ng and the Conm ssion has a duty,
and I'msure it will see to it that that duty is carried out,
to make sure that it doesn't begin to tinker with the system
until it has sone hard evidence that, A there' s a problem
and, B, that it knows what the solutions to the problemare.

In that vein, | think it’s inportant that two things be
done in order to nmake that record. One, don't just reviewthe

cases that the industry tells you are the problem cases or,
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for that matter, that the intervenors tell you are the problem
cases. Maybe nore useful is to review the cases that
ever ybody t hi nks wor ked.

You heard CGeorge Edgar say the ECCS hearing was a good
exanpl e of a rul emaking that worked. | agree with you. It
was an adjudicatory rulemaking. It had cross exam nation of
scientific experts associated wwth it. It went on for a
while. It came to sone inportant, interesting conclusions
that still remain the law in the agency today, and it invol ved
a huge anount of disclosure of internal docunents of the
agency as part of that process.

And a I ot of the cross exam nation was done by scientists
of scientists, a process which the Comm ssion’s rul es have
| ong al l owed, but is not used nearly as nmuch as it coul d be,
partly because often, at |east on the intervenor side, there
isn’t a scientist available to them because of resource
limtations to do that type of exam nation

But regardl ess of the ECCS or any other, | think we
shoul d 1 ook at the hearings that worked, as well as the ones
that didn't work and | think there should be a pretty broad

definition. Wat does worked nean? And really study this
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guesti on.

| remenber at one tine the licensing -- | think Atomc
Saf ety and Licensing Appeal Board addressed the question of
whet her or not intervenors were of any use in the hearing
process in a case in Louisiana in the early *70s, as |
remenber, and they wote a rather ringing endorsenent of and
gave sone specific exanpl es of why they thought the
i ntervenors were useful in the process and provided a useful
I nput .

That kind of historical reviewto find out when have the
boards ever commented upon this, because no one will know
better. In many ways, there’s only one expert at this table --
that’s Paul -- on these questions, because he sits there as
the hearing examner listening to these different points of
view and seeing the case evolve in front of him

So he has a better sense of whether or not he’ s working
on a broken machine or whether he’'s driving a perfectly good
machi ne that sonetines runs into potholes |ike you do when you
drive on a rough road.

So the first point is broaden the scope of what kind of

cases you look at. Secondly, do it just like the engineers do
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it when they | ook at nuclear events; ook for root causes.
Don't look for the -- you know, it isn't automatically a
probl em when there was cross exam nation in the case and the
case took four years and you could imagine that it should have
taken only one year.

Wiy did cross exam nation take that |ong? Wat was the
root cause of that? Ws it because, as sone peopl e have said,
that the exam nation was repetitive and endl ess and went on
and on, and then was that because the hearing exam ner wasn’t
payi ng attention and he let it go on and on repetitively, or
was sonething else going on? Really find root causes. You’' ve
got the records, it’s not hard to do that.

The second thing about this question of the adjudicatory
process. | want to be very, very clear that | believe that
the premse is not only insupportable, but, with all due
respect, anti-denocratic to suggest that sonehow or anot her
scientists can’t be questioned in cross exam nation usefully.

First of all, we have an entire court systemdictated by
the Constitution of the United States and every state in the
union that says that they can be. W have the Suprene Court

havi ng just recently articulated, in the cases of Dal bert,
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Cumho, and the Joyner cases, the idea that scientific
testinmony in the Federal court systemis an inportant
conponent of reachi ng decisions and subject to all kinds of
exam nations and tests and so forth, and cross examnation is
a piece of that.

There is nothing about the scientific question that

doesn't lend itself to cross examnation. |Is it bad when it’s
bad cross? Sure. Is it better when it’s good cross? You
bet .

You run a systemin which you nake sure one party has an
| nadequat e anount of resources and they are not |ikely to get
you the best exam nation and they're not likely to get the
best advice fromtechnical people.

| can tell you personally, in the Indian Point operating
| i cense hearing in 1970, | spent a norning cross exam ning one
wi tness on the question of whether or not the droplet size of
the bisulfate, I think is the substance, spray that was to be
used in the event of an accident to control iodine releases in
a pressurized water reactor contai nment, whether the dropl et
size would be the size that it was assunmed it was going to be.

The size nmade a difference as to how nuch iodine it
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absorbed. And at the end of the cross exam nation, the

W tness, who was a staff person, canme off the w tness stand
and said to nme, “That is absolutely the best cross exam nation
| have ever experienced.” Since, of course, you were not
tal ki ng about the relevant point. The relevant point isn't
the droplet size. The relevant point is the effectiveness of
the filters.

Who knew? | could understand the droplet size. | didn't
understand the effectiveness of the filters issue at all. So
| spent the norning doing that, $1,000 worth of expert
consul ting woul d have sol ved that problemand | woul d have
spent nmuch less tine doing nore useful cross exam nation.

So the fact that it was good, and | appreciate Jay’'s
complinment, didn't nmake it useful and it wasn’'t useful for the
hearing or anything el se.

But | believe cross exam nation inherently is a way of
getting at truth and is a valuable -- is a valuable tool.

The Comm ssion shouldn’t -- | don't nean that they
shoul dn’t abandon it casually. They shouldn’t abandon it.
They should maintain it and it should be a part of the process

and |icensing hearings should be absolutely continued with
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t hat .

Di scovery; suggestions on reducing the tine necessary for
di scovery, |’ve heard those. Ml tal ked about sone things
that are being done in the waste project. Jay suggested that
there were things that were being done in one of his cases to
try to deal with that. | think those are excellent
suggestions and | think that they speed up the process and

that they are beneficial; easy, extensive, ready access to

docunent s.
But it has to be a total data donme. It can’t sinply be
all the docunents, we don't care, you see. |If there are

conflicts anong the technical people for the utility or for
the staff, they should be aired. Wy should it -- | nean, |
can’t think of a logical reason why a legitimte conflict that
existed at the staff level or at the utility or between the
staff and the utility shouldn’t get to the hearing board if
that di spute seens to be inportant to the public, but they
don't know that it’s inportant because they don't know that it
exi sts unless the underlying docunents are there.

This process, this adjudicatory process has stood us in

great stead and | think it is an inportant test, very
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| mportant test of the bona fides of those who urge that it be
abandoned or limted in some way, that when they are
defendants in tort cases in court systens, they insist on
every one of these rights and we, as plaintiff |lawers, often
conplain that they abuse the process, slow it down and naeke it
nore expensive for us and use delay as a tool to try to keep
fromgetting a judgnent.

Now, | conplain about it, but |I’ve never proposed and
woul d not propose that the right be renoved and | do what a
| ot of you have suggested here; | go to the hearing board or,
in that case, the judge, and | say | want you to put sone
controls on this, and sonetinmes they agree and sonetines they
don't, and | end up with nonths of discovery which should be
done in weeks and depositions of witnesses that go on for days
and days, when they shoul d have gone on only for hours and
hour s.

But those rights, whenever you're the party who doesn't
want to see the outcone, those rights are very inportant to
you and it’s not because they cause delay, it’s because they
find information that hel ps you fight your battle and anyt hing

short of that is inadequate.
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CAMERON: Thank you, Tony. Before we go to Jill, who has
been waiting patiently, and I think Mal wants to play off one
of your comments, | want to specifically ask the people around
the table for -- totry to close on this.

Tony has nade a suggestion earlier, and a nunber of us
have tal ked about -- a nunber of you have tal ked about it,
about an evaluation of the cases to find out is there a
problem what is the problem and he nmade a coupl e of
suggestions right here in terns of |ooking for root causes
and, of course, what do you review these cases against in
terns of to deci de what worked or what didn't work.

And yesterday he suggested going to the -- one of the
performance objectives that the NRC has, substantive
soundness. | would think that maybe the work that we did on
t he objective statenent or, for shorthand, it’s the “NRC
shoul d” now, but maybe that statenent could be used as sort of
the litnus test to exam ne this question.

But what | want to know from people is there is a
process, a nethodol ogy suggestion to try to get answers on the
floor, and | want to know what people think about that in

terns of recommendations to the NRC on whether that is
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sonet hi ng that shoul d be pursued.

Wth that, 1"'mgoing to go to Jill and then Mal.

ZAMEK: Do | respond to that?

CAMERON:  No. Wiatever you wanted to say. | know you’ ve
been wai ti ng.

ZAMEK: | would like to respond to Dave’'s exanpl e and he
perceives that case you' re referring to as |ow risk, but |
want to point out that the intervenors clearly perceived it
otherwise and i f maybe not high risk to thensel ves personally,
perhaps to the environnent and the water, the ground water, et
cetera.

But because of their powerful beliefs and their really
power | ess situation, because speaking froman intervenor’s
poi nt of view, we’'re desperate and we do whatever it takes to
attenpt to get our point across.

| think that intervenor funding would really elimnate so
many of these problens, because if we had good counsel and we
had wi tnesses, we wouldn’t have to do, |ike Tony was sayi ng,

t hat extensive cross exam nation and the piles of paperwork
that we have to do in an attenpt to acconplish what we want,

but don't have the resources to finance.
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So | strongly believe that we should maintain the forna
hearings, wth the discovery and with cross exam nation, but
we need the funding in order for this to be an effective
pr ocess.

CAMERON:  Thanks, Jill. And let ne take this opportunity
to point out that there is a whole suite of issues, so to
speak, on page two and three of this problemsheet that | want
to get to soon, so that we can have a good di scussion of that,

because | think it deserves a good discussion and it raises

the -- you know, Jill’s coments were reflective of those.
Let’s go to Mal and then let’'s go over to -- we'll goto
Jay, Dave, George, and then we’'ll cone back over to Jeff and
Paul .
MURPHY: Thanks, Chip. | do have a couple of quick

points and | did want to play off of sonething that Tony
mentioned, and that is that access, the facilitating discovery
and access to docunents.

Again, | urge everybody who is not famliar with it to
take a | ook at subpart (j) in that respect. On the question
of whether or not it should be a conplete data dunp, and you

can argue about what data is really needed, et cetera, but on
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t hat question, under subpart (j) and in the high | evel waste

| i censi ng proceedi ngs, we have an LSN, |icensing support
network adm ni strator, for exanple, who works in the next
bui l di ng, works for Paul, who is essentially in charge of
maki ng sure that everybody who wants to participate in the

| i censi ng proceeding conplies wwth the requirenents for
docunent discovery and for |oading up their web site and
making sure it’s accessible to the public on an easy basis, et
cetera.

There will be disputes over whether or not the Departnent
of Energy or the NRC staff, for exanple, has placed all of its
rel evant or could | ead to adm ssi bl e evidence ki nd of
docunents in the LSN and under the rule, the presiding officer
wi || decide those challenges. So that kind of mechani sm that
vehicle is in place in subpart (j) for the high | evel waste
pr oceedi ng.

And | have felt for years that assum ng our system works
the way we intended it to work when we originally negotiated a
precursor to the current system that it will eventually be
used in all NRC licensing proceedings or all conplex,

conpl i cated, significant ones.
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Qobviously, you' re not going to nmake every dentist put his
records in an LSN when he wants to reload his X-ray nachi ne or
what ever the hell they do to get their -- but for serious
licensing cases, | think ultimately sonething like this wll
ultimately be, will eventually be used, and |I’'d certainly urge
t he Comm ssion and everybody here at the table to | ook at that
and for the Commssion to take a |ook at that to see if sone
of the problens that sone people have raised in the | ast day
couldn’t be addressed by the use of something simlar to
subpart (j) in reactor licensing or license renewals or the
uraniumside of it, which I'mtotally unfamliar wth, et
cetera.

One other point that | want to associate nyself with
partly at least, with sonme of Tony’'s remarks. It’s not only
i mportant to an opponent in a licensing process. It’s not
only inportant to soneone who wants to get to know that all of
this whol e panoply of protections, if you will, cross
exam nation, conplete docunent discovery, notions practice, et
cetera, are available. |'msuggesting strongly that for a
neutral party, such as Nye County, that is also very inportant

because we have been telling and the NRC staff has been
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telling and the Departnent of Energy has been telling the
public in the State of Nevada, and | speak only on behal f of
the folks who live in Nye County and whose governnent is
officially neutral, for years, that Yucca Mountain will not
becone a repository unless and until the NRC grants it a

| i cense or a construction authorization or however you want to
phrase it, after a full trial type exposition of all of the
technical and scientific issues.

So that the people in ny area, whether opposed to the
repository or in support of the repository, viewthe
Departnent of Energy as on a mssion to characterize the site
and if it’s adequate, to then build a repository there.

But they have been -- the nessage they have received from
all parties, including us and the DCE and the NRC and
everybody else is that the mssion of the NRCin the high
| evel waste process is to arrive at the correct decision,
after a full, fair, and conplete, transparent exposition of
all of the technical issues.

So fromny point of view, it’s not only inportant to the
utility industry that DOE be able to succeed in the high | evel

waste repository, so they have soneplace to place their excess
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material. | don't even |ike the word waste. And it’s not
only inportant to DCE that it be able to state its case. |
think it’s -- and the State of Nevada to be able to fully
oppose the repository. It’s inportant to a neutral party that
not only do we -- and we’'ll have sone issues -- not only are
we able to litigate our issues, but that our public is
satisfied that the correct decision has been nmade or at | east
there has been a legitinmate, serious, good faith, good-hearted
attenpt to arrive at a correct decision after all of the

| ssues have been fully litigated.

CAMERON:  So just to put a finer point on that and naybe
you already did, it’s pretty clear that in terns of the issue
of the -- since we had a comment on that -- the issue of
maki ng the high | evel waste |icensing proceeding infornal,

what ever that neans, what woul d your views be on that?

MJURPHY: |In this context, | hate that word i nfornal, but
| don't think -- we’'d have to see. | nean, the devil is in
the details, obviously. | don't personally have any objection

to maki ng sone changes to the licensing process. Cbviously,
everything can be inproved or at |east subject to exam nation

in that regard.
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But | think whatever is done, and | read, incidentally,
the SRM not to foreclose at | east the high | evel waste process
i censing and reactor |icensing or whatever, | read the SRM as
i ndi cating that the Comm ssion wants flexibility in order to
somewhat relax or nmake less rigid sone of their licensing
heari ngs, but not necessarily to apply that to every case
before it.

But certainly | think sone inprovenents can be nade, but
the basic -- the historical, fundanental attributes of a full
adj udi cative process in which all parties get a chance to air
in a neaningful way their concerns and to present their
evi dence and to test the views and the evidence of the other
parties should be retained; that is, discovery and | think
we’' ve got a pretty good handle on that with the |icensing
support network. The right to present evidence orally and in
witing and certainly witten expert direct testinony is the
way to go.

| nmean, it would be silly to do it in any other way, |
woul d think, and the right to cross exam ne w tnesses, nake
notions, present argunents, et cetera.

As long as those basic attributes of a fundanental
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adj udi catory process are retained, how you nassage the nargins
to make the systemnore efficient, | think, is not that
important and | don't think it’s all that inportant to the
publ i c.

And with respect to cross examnation, let ne just close
with this one thought. |[|’ve never net a scientist, and |’ve
worked with lots of themand |I’'ve cross examned |ots of them
and we’ve got lots of themworking for us now and they all
j ust have ni ght mares about being cross exam ned by |awers in
proceedi ngs, even though sone of them nake a pretty decent
living doing it.

But cross exam nation has, fromthe days of Glileo, been
a fundanental attribute of the scientific nethod. Every one
of these people, | nean, that’s what scientific peer review
is, for crying out loud. They get together in a room and
sonetimes they can be as nean and nasty and insulting to each
ot her, you wouldn’t believe it.

|"ve sat in on scientific peer reviews, sort of in the
back row, and | think, good God al mghty, | thought |awers
were bad to each other, these people are just outrageous.

CAMERON: That’s a positive statenent.
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MURPHY: Every scientific article that’s published in the
peer review journal has, in effect, been subject to cross
exam nation. Every scientist in the country, at |east who has
a Ph.D. or a nmaster’s degree fromsone |egitimate educati onal
I nstitution, has been cross exam ned by a bunch of snart
pr of essors.

My father-in-law ran the air pollution control Ph.D
programat Oregon State University and that was one of the
nore fun things he did in his life, was nmake life really
m serable for his Ph.D. students when they had to defend their
thesis. Well, what is that? 1It’s cross exam nation, because
that’s the way the scientists have for years, for centuries,
determned as a way to test the validity of the theories and
anal yses that they’ re advanci ng.

Wiy in the world that shouldn’t apply in sonething like a
reactor licensing case or repository |licensing case or any
ot her conpl ex case involving these kind of scientific or
technical issues is beyond ne. And why these peopl e get
nervous about it, | don't understand.

But clearly, I nean, by allow ng cross examnation in the

i censing process, it seens to ne all we’'re doing is extendi ng
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the scientific nmethod, in any case.

CAMERON: Thanks, Mal. Wiat 1'd like to do nowis go to
finish off the cards that are up, so that we can nobve on to
t hese other inportant issues, and go around this way, starting
with Jay, and if you could, |I would like to hear opinions
about the suggestion about the systematic eval uati on of cases
to find out what exactly the problens are here as opposed to
what has been referred to as an anecdotal approach.

Jay, go ahead.

SILBERG First, | like Mal’s fornulation of full, fair,
conpl ete, transparent analysis to arrive at the correct
decision. | guess the problem!| have is that we’' re adopting
one particular paradigmto do that and I think I do disagree
with you that adjudicatory, |legal cross examnation is the
only or the best way to do it.

The fact that you have scientific peer review, we, in
fact, do design technical projects using the scientific
nmethod. W built the space shuttle with scientific peer
review and not with | awers cross exam ning the w tnesses.

W devel oped the internet not with | awyers cross

examning scientific witnesses, but with scientific peer
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review. It seens to ne that a systemthat is nore shaped by
the scientists debating rather than the | awers debating is
probably one which is nore likely to arrive at the truth, and
| think that is the systemthat by and | arge exists today
out si de of the hearing process.

| would hope that the nore of that we would get to, the
better we would be. | don't think that the | egal cross
exam nation is necessarily identical to or even as good as the
scientific systemthat you descri bed.

In terns of whether we need an objective third-party
approach instead of anecdotal, | think what you re going to
come back with is anecdotal anyway, because what we’re doi ng
Is looking at a series of case studies or a series of
anecdotes and | think that the folks that will be |ooking at
this process certainly within the Comm ssion have been through
t hese hearings and they have collected, if you wll, the
anecdotes fromall the hearings, the good ones and the bad
ones, the ones that worked and the ones that didn't work.

And | don't have a problemif Joe and Larry and their
m ni ons put together that in a nore formal way. | think to go

outside and to charter an academ c body or the National
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Associ ation of -- National Acadeny of Public Adm nistration or
sonebody like that to do it, wll put this whole process into
dead storage for an extended period of tinme and | think we
will mss the opportunity that we tal ked about early on to

| ook at this issue during a wi ndow, and we may actually have
sonme tinme before we get deluged with another round of

heari ngs.

I f we can cure the problens, whatever they may be and
however they’ re described, when there aren’t a | ot of hearings
out on the table, | think we’'re better off than putting this
off into a -- for several years while soneone goes off and
does a wonderful academ c study.

One thing | would like to get into, because |'’mgoing to have
toleave in alittle while, is the intervenor funding issue.

CAMERON:  And | specifically want you to be here for that
and I would |like to do it all at one tinme. Can you just hold
that for a couple of mnutes and let’s see if we can get
t hrough this and then we can --

MURPHY: Let ne just respond to a couple of things Jay
sai d, because he was responding to ne. The big --

CAMERON:  And is he going to have to respond?
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MURPHY: No. This is going to be real short. No
surrebuttal. | get to nmanage this case.

CAMERON: kay. Co ahead, Mal.

MURPHY: The big difference, the essential difference
bet ween scientific peer review and what | refer to with cross
exam nation, of course, is that one of themis done behind
cl osed doors and the other is done in the open, and avail abl e
at least to be reported in the press.

Secondly, you nentioned being -- you don't think | awers
guestioning scientists adds that nmuch to the process. Wuld
it make you feel nore confortable if your hydrol ogi st was
gquestioned by ny hydrol ogi st rather than by the | awer?
Because that’ s possi bl e.

| can guarantee you, Jay, you' ve worked wth enough of
themyourself, if you want to unduly prolong this or any other
| i censi ng proceedi ng, you have the scientists question the
ot her scientists on the witness stand. It wll never end.

The questioning will be interm nable.

SILBERG That’'s what we do in the review process before
you get to hearing.

MURPHY: Well, you still have to do sone of it in the
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light of day. And even under the NRC rules, there’s nothing
that says -- we don't have a conpl ete nonopoly on this
process, as we | awers have been able to nmaintain in others.
There is nothing in the NRC rules that would prohibit --

CHANDLER: It’s explicitly provided.

MURPHY: Right, exactly. |It’'s explicitly provided. But
I f you want to see this thing go 15 years, you have the
scientists question each other during this process. It wll
never end.

CAMERON:  Thanks. Let’s go to Dave or Katie, who wants
to tal k?

LASHWAY: Just quickly. | think the | ogical approach
outlined by Tony and nodified by Jay we woul d agree to.

But let ne add, Tony, that we are not in any way arguing
agai nst the outcones, the results fromthe presiding officers
in these various cases that we nentioned.

However, the actual practice and the nanagenent of the
cases during the course of proceedings has resulted in not
only great expense to the |licensee, which could be -- which
was foreseen. So that’'s not the negative, in and of itself,

and the protracted litigation wasn’'t the negative, in and of
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I tself.

However, the legitimacy of the process was called into
question and that’s difficult for the licensee. At the end of
t he process, when the license is upheld or should the |icense
be upheld, if the process, if the legitimcy of the process is
guestioned -- i.e., for exanple, in the HRI proceeding, the
j udge was continually called biased in the press. Bias
assertions were nade to the Conm ssion, as well as the DC
Crcuit.

Wiere does that |eave the |licensee? The |icensee has
gone through this long process at great expense, but isn't
really sure or secure in the license, even though it’s been
uphel d, because the legitinmacy of the process has been called
i nto question.

It’s not a good position for NRCto be in, it’s not a
good position for the licensee to be in, and the intervenors
who feel that they have not been given adequate or due process
can sinply raise this legitinmcy of the process.

So all we're trying to point out is we’re not conplaining
about certain judges, we're not saying this judge is better

than this judge, but what we are saying is that when nmanagi ng
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t he process of the hearing, standardized tools, even in the

I nformal process, should be used universally to ensure that
when the process is conplete, the process can be deened

| egitimate and so that there is faith in the institution and
that the licensee can rely upon the validity of the license to
go forward with the project w thout concerns about bias or

| egi ti macy of the process.

CAMERON: Thank you, Dave, and thanks for responding to
t he suggestion to do the review of the cases.

W’ re going to go to Paul, and then Jeff, and then |
would like to kick off the suite of intervenor issues by going
to Jay. Then that will give us hopefully about a half hour to
di scuss all of that before we finish. Paul?

BOLLWERK: | just want to say two things quickly. First,
in terns of case nmanagenent, that’'s obviously a problemthat |
have to deal with. 1’ve only been in this job as a permanent
chief judge for three nonths, but it’s sonething we're
begi nning to address and the Conmm ssion has nmade it clear that
t hey expect the cases to be well nmanaged, and so do I.

So that's sonething we’'re going to nove forward on

obviously, on a regular basis. W already are tal king about
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that quite a bit.

And it’s an inportant thing. As | nentioned, | do teach
a course at the Judicial College where | tal k about case
managenent and conplex cases. So | understand fully the
concerns there and we need to deal wth that.

The other thing |I just wanted to nention briefly is the
i nformal process and the way it was put together, and since |
drafted that rule back ten years ago, | kind of know why it
was done the way it was. Sone people like Marty Miulls can

probably speak to it as well who were involved with it.

But when that was -- the idea there -- and | should al so
mention that was an experinent. It was done ten years ago and
it probably is tine to re-look at it. | would be the first

one to admt that.

But the idea there was really to nake two fundanent al
di stinctions between the formal process. One was to |ower the
threshol d, in many instances, the threshold for contentions.
There really is no threshold, other than if you have sonet hing
that relates to the proceeding.

Maybe that was going too far in terns of calling it

informal, but that was the idea. Alowthe -- in theory, the
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way the Comm ssion had laid this out, these proceedi ngs were
supposed to be | ess conplicated, arguably, than what was goi ng
on on the reactor area. They may not have turned out to be
that way and that’s one of the things that needs to be | ooked
at .

The other idea was put into the rule and besides sort of
| onering the ability of folks to get in and participate in
terns of at |east the issues that they brought forward, was
the idea that the presiding officer was given nore
responsi bility for devel opi ng the record.

There are two sides to that. One is the presiding
of ficer, obviously, to sone degree, we do that now W can
guestion wtnesses even in the formal proceeding. But | think
there’s some uncertainty anong the board and the presiding
of ficers about how far they should go in that, even now, and
it’s sonmething we’'re particularly confortable with. It’s
sonet hing that we need to continue to | ook at.

But if that’'s really what is wanted, then that’s
sonmething we’re going to have to maybe take nore of a role in,
depending on howthe rule is witten.

But right now, the parties, on a formal proceeding,
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there’s the general back and forth of the adversary process.
That informal rule was witten to highlight sonething
different and maybe that hasn’t quite cone out the way it
shoul d have.

Maybe that isn’t sonething that should be in the rule.
That’ s sonet hing that nmaybe needs to be | ooked at in terns of
the whol e informal process. So those were two things that |
woul d thi nk we would kind of |ook at.

And soneone tal ked about subpart (m. Subpart (m does
have sone of the informality, but, of course, one of the
things it does is raises the contention standard back up
again. |Is that how you want the whol e process to be played
through? | leave that obviously to you all to tal k about.

One other thing and we’ve sort of thrown this idea out on
the table, as part of the process at the Comm ssion in terns
of the SECY paper is should there be a process whereby the
fol ks, whether it’s the intervenors or the |licensee, depending
on who is involved, they sort of choose the procedure they
want. |If an intervenor doesn't have the noney, can’'t do a
nunber of things, well, but they want to get their issues in,

want to get them heard by a neutral presiding officer, maybe
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use an informal process with a | ower threshold for
contentions.

They can cone in and what they don't then have are al
the panoply of things that go with the formal process, which
I ncl udes di scovery and cross exam nation, but nonethel ess they
don't have the high threshold for contentions. That was an
| dea that we had put on the table.

Now, that has -- the devil is always in the details and
there’s obviously -- that could affect different things
different ways in terns of who participates, but that may be
somet hi ng you want to think about, again, as well.

Again, if folks really want to get into the process, but
they can’'t participate in terns of having experts, but they
want to have their issues heard, that nay be one way to deal
wWthit.

But there is a fundanental question, | think, about the
conplexity of the cases and at |least wth the way the infornal
process now works as to whether, for the really conpl ex cases,
whet her, putting aside the distinction between reactors and
materials, whether that is, |I think, an appropriate dividing

i ne.
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One of the things we found, interestingly enough, in the
reactor operating license cases, which are informal, and you
woul d think, given their exam they'd be the nost -- when we
get into sinulators, where you ve got a nunber of people on a
fl oor saying who did what when, then we get into all kinds of
probl ens and you cannot cross examne an affidavit. You just
can't do it. Al you get is nore affidavits in and then
you're -- especially if you re getting into credibility
gquestions, who is telling the truth on these affidavits.

So, again, | would throw that on the floor as sonething
to think about, as well.

CAMERON:  Ckay. Thanks, Paul. | think that you raised
an issue that we’'re going to get into in about two m nutes,
which is the threshold on contenti ons.

Let’s finish this off with Jeff, so that we can get into
t hese other issues, and we’'ll see if we have tine to go back
to Dave |l ater.

LASHMY: | just wanted to quickly add just one point.
Wth respect to the questions fromthe presiding officer, in
t he subpart (1) context, we have found that incredibly useful.

Judge Bl och was very effective and efficient at using
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guestions to the various parties to get to the heart of the
various issues when they were conpl ex issues; our nedicine nman
versus their nedicine man, their hydrol ogi st versus our
hydr ol ogi st .

And the going back and forth on the papers was very
difficult.

CAMERON:  Thank you, Dave. Jeff?

LUBBERS: Just a few observations. | think it’'s very
| nportant to encourage the judges, the presiding judges to
have fairly stiff backbone on these kinds of issues, whether
to admt evidence, whether to be sort of tough-m nded on
limting -- trying to put sone limts on cross exam nation,
because it’s always -- a judge will never be reversed for
letting in evidence, for the weight of the evidence. So
they' re always going to have a tendency to sort of err on the
side of letting things in.

And if judges are not subject to performance appraisals
and performance eval uations, then you have to rely on the
chief to sort of keep sone good standards there.

And for exanple, |’ve seen sone admnistrative

proceedings with nulti-parties where each | awer representing
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the varies parties or, in this case, intervenors, | guess, is
permtted to do his or her own cross exam nation of the
W tness, and you get a |ot of redundancy and repetition.

So, again, that's sonething that | think the Comm ssion
woul d have to pay attention to, try to nmake sure the | ead
attorneys are designated, if you have simlar issues. And
here is a situation where intervenor funding m ght be hel pful,
because if you fund intervenors, one of the conditions m ght
be that you try to organi ze yourselves in terns of |ead
attorneys for cross exam nation purposes. That’'s point one.

Point two, with respect to the study that we' ve tal ked
about, again, it’s too bad the admnistrative conference isn't
around to do this study, it sounds |like a perfect study for
the old adm nistrative conference to do.

But we used to try to do sone statistical studies on
agency cases and so | woul d hope that you have the resources
to go back into the files in selected or maybe all the cases
under subpart (g) and subpart (l) and various subparts, and
try to do an analysis of an el apsed tine study; where are the
el apsed tines in the pre-hearing, the hearing and the post-

heari ng stages.
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We cane up with about 21 steps in a -- as a generic
tinmeline for admnistrative cases, seven in each of those
stages, and it can be very illumnating. You also have to
take into account sort of tolling of the case, for sone
reason. You can't really count that the sane way.

So | woul d hope that you can just assign sonebody to do
such a study here at the NRC

Third, we haven't talked at all about ADR and |I woul d
hope that there is sone way that sone forns of alternative
di spute resol ution, nediation techniques could be used to try
to settle issues or narrow the issues before the case gets to
heari ng.

Fourth, we haven't tal ked nuch about the review by the

Conmi ssi on; does the Conm ssion review every case, is there
sonme sort of sertiari review procedure where the Conm ssion
deci des whether to take a case. The old Gvil Aeronautics
Board had a rule that two out of five nenbers had to want to
review the case before they would even take it up. So that if
only one nenber wanted to review the case, that wouldn't be
enough and the initial decision would be affirned.

That may be an area where you could elimnate sone del ay
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at the review stage.

Last is sort of an unrelated point. W'’ ve tal ked sone
about scientific issues. | know that there are sone issues
t hat have scientific review boards, scientific advisory
comm ttees. EPA has one.

When you're dealing with an issue |like renewals, you know
that there are going to be sonme issues com ng down the pike
about deterioration of plants, sone netal in the power plant,
at what rate does it deteriorate.

You can sort of project issues down the road that you may
be encountering as a prelude to generic rulemaking. | think
It mght be useful for the NRC to consider the EPA nodel of
having a scientific advisory board to throw sonme of these
futuristic type questions for resolution before it gets caught
up in the individual case proceedi ngs.

CAMERON:  Thanks a lot, Jeff. W appreciate your outside
per spective, on this.

LUBBERS:. Nai ve perspecti ve.

CAMERON: | didn't say that. But thank you and al so for
-- we do want to get to the suite of issues and a |lot of them

thread to this intervenor funding issue and | think we have to
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pay attention to that nmajor set of issues before we adjourn
her e today.

And let’s start off wth Jay and then go to Susan. Jay?
And we can -- | nean, fold whatever you want fromthat suite
of issues into your statenent.

SILBERG | don't want to take up all the tine and |
think I could do that. Intervenor funding, | think, is a
basic issue that | thought was resolved a coupl e decades ago.
There are several nodels that one can adopt.

One is a nodel in which an i ndependent agency is created
to make decisions, to review issues, grant or deny |icenses,
set standards, and that those decisions, those actions by the
I ndependent agency are subject to chall enge.

There i s anot her nodel, the common | aw nodel , peopl e want
to do sonet hing and soneone doesn't want it, you go to court.
There is no i ndependent agency other than the court and the
court wll decide.

Wiere the governnent has created a know edgeabl e
I ndependent agency to nmake those determ nations, the idea of
establishing intervenor funding to create yet another |evel of

i ndependent review seens to cut the heart out fromthe purpose
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of having an i ndependent agency in the first place.

W do have checks and bal ances. Do we need an
| ndependent agency to check the i ndependent agency? Do we
t hen need anot her independent agency to check the independent
agency that’s checking the independent agency? And then do we
need to have fully funded intervenors who can check the
| ndependent agency that’s checking the i ndependent agency
that’ s checki ng the i ndependent agency?

At sone point, we have to go with a systemthat we are
creating a body that is chartered to nake the decision. |If
peopl e are unhappy with those decisions, they have a right to
chall enge them But does the governnment have an obligation,

I n essence, to create a shadow agency, so that anyone who

wi shes to chall enge that determ nation, in essence, wl]l
create a new mni agency, again, independent, to go through
t he whol e process again, because they didn't like the initial
resul t.

It seens to ne if you' re going to go that route, we don't
need the NRC. W ought to let the applicants do whatever they
want and then if intervenors want to cone in and maybe we

fully fund themas the check on the applicant.
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But having set up one check and one bal ance, | don't know
where you stop. The idea that intervenors should be, quote,
fully funded, whatever that neans, and that, in essence, the
applicants will have to pay not only for the NRC review, but
also for the intervenor’s review, and then what if soneone
wants to cone in and support the application, the applicants
have to fund that review as well.

| sinply don't know where you cut off the process and
phil osophically, if we are to have agencies that are chartered
by the governnent to nake these determ nations, the idea that
there ought to be a fully funded shadow agency to second guess
those determnations, | think, is just going the wong way and
s not what -- certainly what Congress had in mnd in creating
t he whol e i dea of independent agencies, those going back 100
years, or specifically in this case.

| just think it would be a bad thing philosophically, a
bad thing governnentally. |[|f people want to devote their own
resources, that’s fine, but I don't think that the governnent
shoul d need to support that. | think it would raise very
difficult questions of who gets the funding and how nuch

fundi ng they get and what happens if six intervenors show up
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in a hearing, as often is the case, do they all get funded; do
we all ocate one pile of noney and who is going to divide it
anongst them and how nmuch shoul d that noney be, how many

W tnesses do they get to hire, and which w tnesses.

| think you go down a slippery slope and it becones even
nore than an unmanageabl e process.

CAMERON:  Thanks, Jay. Let’'s go to Susan and then we’'l|
got to Bob Backus.

H ATT: First, | want to touch on a point that Jeff
rai sed about el apsed tine studies. These are very conpl ex
proceedi ngs and just because a case, such as Perry, that | was
involved in, lasted five years, doesn't nean that there were
five years of continuous hearings.

Much of that tine delay was attributable to delays in
staff review, actual delays by the applicant, delays in
construction. The plant just wasn't ready to operate during
much of that tine. The schedule kept slipping and the costs
kept increasing. | nmean, it’s not sonething that you can
really blanme on intervenors and say that hearing went on for
five years, so there was a problemthere.

| nmean, there are things going on outside of the hearing
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process that often contribute to the apparent delay and the
I ntervenors had nothing to do with it.

LUBBERS: A quick question. |Is that apparent fromthe
files? |If sonmeone went back to the file, they could see that?
Because | was certainly not suggesting that those factors be
I gnor ed.

CAMERON: | think that’s the inportant point.

LUBBERS: |It’'s doable, but it would be very difficult.

H ATT: |1'mnot sure you could go back to like a
transcript or a hearing file and fully pull that kind of
information out. You d have to |ook at the staff review and
the SER dates and everything else. But it does add sone
conplexity to that.

Wth regard to Jay’'s comments, first, sone of the
| ogi stical questions that you raised, well, how do you deci de
who gets the funding and how nmuch. Those are things that
agencies and entities that gave grants, that issued contracts,
those are things that you have to consi der

| f you put out an RFP and you get a nunber of proposals,
you have to nmake a choice of who gets that contract. Sone

people will get it and sone people won’t and you have to
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devel op rules and a process and sone people won't be happy,
but it’s doable. 1It’s done on a day to day basis by varies
foundati ons, agencies that do things |ike grants and issue
contracts.

| think that there are things that maybe, besides
outright funding, that the NRC could do to nmake a nore
bal anced record. 1It’s not that intervenors are com ng here
wi th our hand out | ooking for a welfare program | nean, we
want the resources to do the good job. W want a bal anced
record. W don't want to think we’'re wasting our tinme and
ending up with a record that just we’'re bound to | ose because
it’s one-sided.

And one of the things that can be done, there is
precedent in the agency, | believe it’s a Mdwin case, | think
it’s ALAB-382. The idea of calling a board w tness, the board
woul d actually appoint a witness and the expenses for that
woul d be paid out of the agency, and that’s one of the things
| tried in the Perry cases, get the board to appoint a
wi t ness, because we couldn’t afford it and we felt the record
woul d be deficient without it.

But | think there are sone things that can be done to try
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to alleviate sone of the burdens on intervenors froma cost
basis that wouldn’t necessarily involve witing a huge check.

CAMERON:  Thanks, Susan. You're indicating that there is
a spectrumof things that m ght be done to alleviate sone
probl ens that you’ ve seen, problens that Tony or Joe m ght
have brought up.

Do you have any comment on Jay’s shadow gover nnment i ssue,
t hat he connected to funding of intervenors?

H ATT: 1'd just say that sonmething we did in Chio, our
enabling legislation for the low |l evel waste facility has
partial intervenor funding in it and we never got to
experinment wth this because the process was cancel ed, nore or
| ess.

In raising in -- in that |egislative process, | don't
remenber anybody raising that kind of issue about it’s a
shadow governnment. | think people recogni zed the |lack of a
| evel playing field, that this would be a very controversi al,
difficult tocite, difficult to build facility, and there
woul d be opposition and the question I think that kept arising
I s what kind of opposition are you going to get.

Are you going to get people rioting in the streets and
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that sort of thing? Are you going to get people working

within the systemand serving what | feel is an essential QA

function? And | don't renenber anybody arguing, well, it’s a
shadow governnent. It’s sonmething we -- it’s on the books in
Chio. | don't knowif -- | doubt it if will ever be

i npl enented. But it’s sonmething we wanted to try there and
don't renenber anybody raising those types of argunents
against it.

CAMERON:  Thank you. That’'s useful to know that there
may be exanples out there that can be | ooked at. Bob?

BACKUS: On the issue of shadow governnent, | think the
whol e prem se of this country is the governnent is shadowed by
the citizens, who keep a watch on it and check on its
operations to a greater extent than any other country. In New
Hanpshire, we even guarantee the right of revolution by
constitution.

| wanted to tal k about the ADR thing that Jeff nentioned,
because I’'ma big believer in ADR [|I'’ma nediator. | do a
| ot of mediations for our courts in New Hanpshire, do them
privately, and | really believe in the ADR process and

particul arly medi ati on.
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| think the experience we had in the reactor |icensing
was, even with that belief | had, it was probably not going to
be very fruitful, because it’'s really a total divide. The
applicant got the staff on board and they want their |icense
I ssued to build the nuclear plant here. The opposition says
no way, no how, and it’s really not an easy issue to resol ve.
You can’'t split the difference on that.

Reactor |icense extensions, that m ght be possible.

Maybe you could do a nedi ati on and say, okay, you give them an
extra five years, but we don't want the thing to run for 20
years. | don't even know whether the jurisdiction or the
authority is there for that.

But the place where | think we mght try ADRis | think
where we are right now, and that is doing sonme negoti ations
that could result in changes to the hearing process and the
regul ati ons for those hearing process, and I think I’mthe one
t hat yesterday tal ked about a grand bargain.

| think these folks in the industry have sone things that
they want. | don't think it’s inpossible that there could be
sonme negoti ations, sone give and take, to have a negoti ated

rul emaki ng, which JimRi ccio woul d have ny head because he
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says never do a negotiated rulemaking, but I'mwlling to
contenplate it.

Qovi ously, sone of the things we want are sone of the
things on the list. W’'d like to see the contentions
requi rements reduced so we don't have to, in our view, prove
your case before you get in. W’'d |like to see standi ng not
made a big contested issue that takes a | ot of tine.

The funding thing we’ve tal ked about a lot and |
certainly agree with Susan. It’s doable, but it’s damm hard
to do. There’s a ot of devil in those details.

And another thing we would want is an issue that’'s very
contentious, because CGeorge has nentioned it several tines,
the Comm ssion’s intervention in particular things.

| think he likes the Conm ssion’s intervention, because |
think it’s always worked out to be favorable to his client’s
interest. In ny experience, it’s not been favorable to ny
client’s interest. But one of the things we would want is
sone di scussi on about standards for Comm ssion intervention,
sone objective standards for the Comm ssion to intervene in
pr oceedi ngs.

| could go on with the list, but if there was an interest
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in tal king about this, | think a nmechanismcould be set up to
do it and arising out of this very process you’ ve got going
here, Chip.

CAMERON: Thanks, Bob. Mal Mirphy certainly, if not --
he didn't explicitly recormmend it, but | think that he
inplicitly supported the use of sone type of a negoti ated
rul emaki ng or a di scussion concept to set these types of
rul es, and maybe there’s sone -- nmaybe there is sonething that
coul d be devel oped al ong those lines and we’'ll see if we can
cone back to that issue.

Let’s go to Tony and, Tony, | don't know whether you want
to comment on that, also, but whatever you want to say.

ROSVMAN. | really want to go back to intervenor funding.
Jay is, of course, right. It is an old issue. But its age
doesn't nmake it any |less rel evant.

| think that many of -- as | | ook over this Iist of other
itens, which at least | and Bob are not going to have tine to
be here for, because of our flight this afternoon, but that
many of them are problens which, if the parties to the
litigation, forget about intervenor funding, if the parties to

the litigation were equally well financed, wouldn't present a
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pr obl em

| f you had the resources to take advantage of the
agency’s openness with regard to all the licensing processes
and neetings that are going on and so forth before the |license
gets noticed up, you wouldn’t have any problem putting
together the contentions that are relevant and, in fact,
presunmably, you would get to the ones that really nattered and
al ong the way you may very well have, as a result of the give
and take in those neetings, negotiated out or resolved or
becone satisfied that this particular issue is being dealt
Wit h.

So |l think a lot of these things, tight tine limts on
cross exam nation, one of the things is that if you have
i ntervenor funding or sonething like it, depositions can take
t he place of cross exam nation and you sinply submt -- you're
not trying to, except in rare cases, get the hearing board
chairman to hear a particular witness for a credibility reason
and the deposition then becones the vehicle for putting that
t oget her.

So | think that making the process run a |ot faster and

expecting a lot nore out of the parties who are opposed to the
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license is an easy tradeoff for making sure that they have the
resources to do it, but I don't think anybody in the room can
fail to understand why the party, in the case of Susan, in the
case of Jill, who are basically doing this thensel ves, w t hout
the benefit, for the nost part, of |egal assistance and
techni cal assistance, for themto |lay down very stringent
rules that say you' ve got to do it fast and you' ve got to do
it wth these clear contentions and so forth, is sinply

intol erable, and that’s kind of the situation.

So that’s the first point.

The second point is that this is remniscent of the old
story about the farnmer who was asked by the preacher, “Do you
believe in Baptism” and he said, “Believe init? Hell, |I’ve
seen it done.” And we already have intervenor funding. The
Comm ssion, in its wisdom anended its rules to provide for
transcripts to be given to parties for free.

And if you think that’s not a significant anount of
fundi ng, ask the Commssion -- | don't know what the dollars
are, but | know transcripts are expensive, unless you guys are
breaki ng sonme copyright rul es.

CHANDLER: That’s been | ong changed.



10

11

12

13

14

15

16

17

18

19

20

21

125

RO SMAN: It has?

CHANDLER: For nore than ten years.

RO SMAN:  Changed i n what way?

CHANDLER: That rul e has been suspended.

RO SMAN.  Ch, it has.

CHANDLER: A long tine ago.

ROSMAN. Al right. Well, okay.

CAMERON: Let’s go on.

RO SMAN. But anyway, there was that. Comanche Peak, we
had -- | talked to George about this -- we had effectively
intervenor funding and it was a result of a negotiated
resolution. The utility wanted to get a decision by a certain
date. W said there were 100 wi tnesses that we needed to call
and put on the witness stand in order to get their testinony
about whether there had been intimdation of the safety
I nspectors at the plant.

We and they agreed to do themall by depositions in a
two-nont h period, seven depositions at a tinme, provided that
we woul d then submt the depositions in lieu of testinony and
be ready for proposed findings of fact and concl usi ons of |aw

by a certain date.
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They agreed to it, we did it, and the results were that
there was a rapid resolution. It turned out not to be what
the utility had hoped for, but that’s a separate question.

The point was the process worked.

Third, about this question of review upon revi ew upon
review, the whole systemis review upon review upon revi ew.
The only question is where does it stop. No utility would be
willing to take the | owest nenber of the staff that they dea
with and | et himmake all the decisions and they have no right
of appeal up to the next highest person in this chain, up to
the hearing board if they don't like the result, out to the
court if they don't like it.

| nmean, this is -- review upon reviewis the way it’s
done. There is alimt. The US Suprene Court ends it, unless
you go to Congress and change the law. So it’s not -- it’'s a
sl i ppery slope anywhere you stand on the sl ope.

| don't think that there is any way to have intervenor
fundi ng; by the Conm ssion’s declaration, you are prohibited
by law fromdoing it. So the only way that it would ever
happen is if the Conm ssion, the industry and the intervenors

jointly said we’ve got a proposal, went and sat down with the
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key nmenbers of Congress and said we’'ve struck a deal, but you
have to agree to it, and this is the deal, here is what

i ntervenors give up, here is what intervenors get, here is
what we want, will you approve it.

| f they say no, there can’'t be a deal.

CAMERON. That hearkens back to perhaps using sone type of a
process |i ke Bob suggested to try to do that.

ROSMAN. R ght. And | think the logistics of it, while
admttedly are conplicated, they are not by any neans
I nsol vable. The sinplest thing is you set a physical dollar
anount per hearing. You say we’'ve got this nuch noney, it
will be available, provided that all the intervenors agree
that that is to be used by themjointly and they decide how to
divvy it up, having to prove, of course, that they used it for
appropri ate purposes, et cetera.

CAMERON:  And just let ne put a -- just |let ne enphasize
sonmething so that it’s clear. Provision of funding is not
just a quid pro quo for certain inprovenents, other
| nprovenents in the hearing process.

They are, as | think people pointed out, there is a

rel ati onshi p between sone of the what | call
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dysfunctionalities that occur in the funding that is well
prepared issue, and | didn't want people to think that what
you were suggesting in terns of the tradeoff, that’s really --
there is really a |link between sone of these things.

ROSMAN. R ght. Yes. | think that's right.

CAMERON:  Thanks.

ROSMAN. |'’msorry that we’ ve got to go, but --

CAMERON:  Yes, and | --

ROSMAN. | fly infrequently to Manchester, New
Hanpshi re.

CAMERON: Right. And | would thank both of you for being
here and a coupl e people, Mal Mirphy suggested, Steve Kohn
suggested that there should at | east be another get-together
like this before the proposed draft proposed rule goes out.
That was one suggestion that was nade.

You heard Bob Backus tal k about negotiated rul emaki ng.

So there’s sonme process suggestions here. | don't know if any
of you other guys -- did we have -- should we adjourn now or
do we have other things that we need to get out on the table
here? Tony and Bob are | eaving. Susan?

H ATT: | just wanted to nmake a comment about the
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dysfunctionalities. M perception is | don't think any
I ntervenor, naybe sone rare exceptions, has done anything that
any industry wouldn’'t do if you were in that intervenor’s
shoes.

CAMERON:  Good point. lgnore ny characterization of it.
It’s just a shorthand way of trying to describe that.

| would just -- Jeff, did you have a quick thing?

LUBBERS: Just a quick thing on the intervenor funding.
| don't think anybody was suggesting creating anot her agency,
al t hough there are nodel s of having an office of public
counsel and public utility comm ssions and things |like that.
W' re not even tal king about that.

We're just tal king about increasing public participation
t hrough fundi ng and when M. Silberg said that this i ssue was
settled 20 years ago, it wasn’'t really settled 20 years ago.
Agencies were in the process of figuring out how to adm ni ster
i ntervenor funding at that point and all of a sudden all these
prograns got cut off.

Agenci es had inherent authority to use intervenor funding
and then Congress starting putting riders on appropriations

bills that bl ocked these prograns.
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So | don't think the issue was settled. It’s just the
progress of these sorts of prograns was just sort of cut off
In mdstream

CAMERON:  Thanks for that clarification. Let’s go to see
I f George has a comment, and then | just will turn it over to
the NRC fol ks for anything that they want to say before we
cl ose. GCeorge?

EDGAR: | just wanted to weigh in on the intervenor
funding issue. | think the sense of Jay’'s comment, as | took
it, was a historical comment. The sanme debates transpired 20
years ago. W' ve heard the sane discussion. Tony and | have
been in the roomover the years with the sanme pros, cons and
argunent s.

For better or for worse, in ny judgnent, the NRC has to
be the arbiter here, the notion of private attorneys general,
not accountable in any way to the Executive or the Congress,
to ne, is a fundanental policy choice and it’s one that thus
far has been made in the negati ve.

There is a GAO opi nion that says that the NRC does not
have authority to do this. | think there are many ways of

i mproving the process to reduce the resource burden, but it’'s
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far fromobvious to ne that providing intervenor funding does
then result in a nore effective or efficient process.

| don't think that you re going to see enpirical evidence
of that. | think when you | ook out there at states where
I ntervenor funding has been provided and state proceedi ngs,
that there is no evidence that that’s resulted in a nore
efficient process, a nore effective process.

| wouldn’t assune that nerely because you provide
fundi ng, that you ve solved six other problens. | don't think
that |inkage is there.

CAMERON: Thanks, George, for pointing out that there may
be things that can be done to reduce burdens, also.

Before | turn it back to Larry and Joe to see if they
have any final coments, | just wanted to thank all of you for
bei ng here and for your contributions on this, and I don't
think 1’ve ever worked with a nore inpressive group of people,
al t hough sort of a daunting group to work with in sone
respects.

But thank you. Larry, Joe, any final coments?

CHANDLER: Just speaking for nyself, | wanted to thank

all the other participants for their contribution. | think it
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conplicates our life, the input, and it nmakes it easier at the
same tinme. So thank you very nuch
GRAY: And | just wanted to say the sanme, but we wll
al so carry back to the Conm ssion the substance of what was
di scussed around the table here the | ast day or so.
CAMERON:  And | guess Jill gets the award for com ng the
farthest distance to join us. So an extra thank you for that.
Al right. W’re adjourned.

[ Wher eupon, at 12: 03 p.m, the neeting was concl uded. ]



